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BEFORE: COMVBS and PAI SLEY, Judges; M LLER, Special Judge.?
PAI SLEY, JUDGE: This is an appeal froman order of the Jefferson
Circuit Court directing appellant to rei nburse her fornmer husband
for child care expenses which he paid to her but which she did
not actually incur.

Deborah Connelly (formerly Degott) and Robert Degott
were divorced by a final decree entered on February 14, 2000.
The decree incorporated the parties’ marital settlenent
agreenent, which provided that the parties would have joint
custody of their two mnor children, that the wife would be the

primary residential custodian, and that the “existing child

'Seni or Status Judge John D. Mller, sitting as Special Judge by assignnment of
the Chief Justice pursuant to Section110(5)(b) of the Kentucky Constitution



support anmount shall remain in effect for thirty (30) days from
Sept enber 28, 1999 and thereafter, Respondent shall pay child
support consistent with the Child Support Cuidelines by Wage
Assi gnnent Order.” Although the record on appeal does not
contain any prior child support order, it does contain an agreed
order, entered August 16, 1999, which provided that Robert would
pay various household and famly bills and woul d provi de Deborah
with $75.00 per week. That amount was not designated as either
child support or maintenance.

The matter of the appropriate anmount of child support
to be paid after Cctober 28, 1999, was referred to the Domestic
Rel ati ons Conmi ssi oner, who issued a report which the trial court
adopted in the formof an order entered March 1, 2000. The
conmi ssioner’s cal culation of child support clearly included
Deborah’s stated child care costs in the anbunt of $293. 33 per
nmont h whi ch, when added to the base amount of child support
cal cul ated on the parties’ respective incones, resulted in Robert
incurring a total support obligation of $1,287.46 per nonth.
Robert was ordered to pay that amount effective Cctober 28, 1999.

Robert, who obviously was skeptical of the validity of
the clained child care costs, filed a notion on February 1, 2001,
aski ng that Deborah be ordered to furnish himw th proof of the
postdi ssol ution paynents. It appears fromthe record that no
action was taken on that notion, and Robert subsequently filed

anot her notion asking the court for a judgnent agai nst Deborah



for “the overpaynent of day care expense by the Respondent to the
Petitioner since Cctober 28, 1999.” He alleged in his supporting
affidavit that during that period, as |ater denonstrated by the
subpoenaed records of the child care providers, Deborah’s actua
child care expenses totaled $167.00, with the result that he
overpaid child care expenses by $4,578.00. He asked the court to
award himattorney's fees for the costs associated wth bringing
t he notions.

Deborah then filed a counternoti on asking the court to
i ncrease Robert’s child support obligation and to award her
attorney’s fees for the costs of bringing her notion. After a
hearing, the comm ssioner filed a report finding that Deborah in
fact incurred child care expenses of only $167.00 during the
period in question, and that Robert overpaid such expenses by
$4,578.00. However, the conm ssioner recommended agai nst a
rei nbursenent of the overpaynent. She also found no basis for
i ncreasi ng Robert’s nonthly child support obligation, and she
recommended that the parties bear their own costs. Both parties
excepted to the conm ssioner’s recommendati ons and, after a
hearing, the trial court issued an opinion and order dealing with
t hese matters.

The court found that Robert had in fact paid Deborah
$4,794.26 for child care expenses which she did not incur. The
court also found that Robert had nmade numerous requests to

Deborah for information concerning the child care situation and



that she had repeatedly assured himthat the children continued
to be enrolled in the same prograns as before, thereby
intentionally msleading him®“into believing the child care
expenses had not changed since the child support order was

i ssued.” The court further found that Deborah’s “disingenuous
position” resulted in Robert “needlessly incurring substantia
attorney’s fees in order to discover the truth and institute this
action.” Deborah neverthel ess asserted that ordering repaynment
of the overpaynent would violate the general prohibition against

the retroactive nodification of child support. See Cay v. d ay,

Ky. App., 707 S.W2d 352 (1986). The court discussed Cay’'s
underlying public policy but found that the overpaynent was an
anount in addition to, rather than part of, the anount of the
child support obligation cal culated according to the guidelines
set out in KRS 403.211(6). The court therefore ordered Deborah
to rei nburse Robert for the overpaynent, and to pay his
attorney’s fees relating to that issue. This appeal foll owed.
Deborah first contends that the trial court |acked
authority to retroactively nodify Robert’s child support
obligation. However, unlike the situations in the cases relied
upon by Deborah, here the di spute does not concern a request to
nodi fy the amount of child support which was cal cul ated accordi ng
to the child support guidelines table set out in KRS 403.212.
I nstead, the dispute addresses the sinple statutory all ocation

bet ween the parties, “in proportion to their adjusted gross



i ncone, [of] reasonabl e and necessary child care costs incurred
due to enploynent, job search, or education leading to

enpl oynent, in addition to the anount ordered under the child

support guidelines.” (Enphasis added.) KRS 403.211(6). The

allocation, in other words, sinply constitutes a prepaynent or

rei mbursenent of a proportionate share of the actual costs
incurred in obtaining child care as authorized under the statute.
Clearly, if those costs are not incurred by either party, they
are not subject to reinbursenent and the policy concerns which

di ctate against the retroactive nodification of child support are
not applicable. Certainly, such policy concerns do not extend to
a situation such as this, where a litigant has m sled the court
as to the truth of his or her circunstances. Surely a litigant
cannot m srepresent the facts, attenpt to hide the truth from her
former spouse and the court, and avoid the consequences of those
actions.

Further, the renedy fashioned by the trial court in
this case does not violate the public policy considerations
expressed in Clay. The court declined to grant Robert’s request
for a judgnent agai nst Deborah but required that she reinburse
himat the rate of $100.00 per nmonth (w thout interest), thereby
clearly mtigating any inpact on the parties’ children. Robert
was ordered to continue to pay Deborah child support of $1,052.80
per nmonth while maintaining health insurance on the chil dren.

The court also ordered Robert to pay, within one week of



recei ving appropriate docunentation, 80% of any child care
expenses incurred by Deborah.

Next, Deborah contends that the trial court abused its
di scretion in awardi ng Robert attorney’ s fees and in denying her
nmotion for the sane. The decision to award attorney’s fees
clearly falls within the sound discretion of the trial court.
“That court is in the best position to observe conduct and
tactics which waste the court’s and attorneys’ tine and nust be
given wde latitude to sanction or discourage such conduct.”

Gentry v. Gentry, Ky., 798 S.W2d 928, 938 (1990). G ven the

evi dence showi ng that Robert’s attorney’s fees were substantially
i ncreased by Deborah’s dissenbling behavior, and notw t hst andi ng
the financial disparity between the parties, we cannot say that
the trial court abused its discretion under these facts.

Nei dl inger v. Neidlinger, Ky., 52 S.W3d 513 (2001).

For the foregoing reasons, the decision of the

Jefferson Circuit is hereby affirmed.
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