RENDERED: APRIL 4, 2003; 10:00 a.m
NOT' TO BE PUBLI SHED

Commomuealth OFf Kentucky

Court Of Apprals

NO  2001- CA-002550- MR

LUCY HOLMES, as Next Friend of A L.,

a mnor; and REN TA WEATHERI NGTON,

as Next Friend of SSW, a mnor, and

as Next Friend of T.W, a m nor APPELLANTS

APPEAL FROM FAYETTE CI RCU T COURT
V. HONCRABLE GARY D. PAYNE, JUDGE
ACTI ON NO. 99-Cl -01649

LI LLI AN MONTGOMERY; TRACY GLASS
LAMB; SHARON JOHNSON;, TERR
LEAST; and UNKNOAN DEFENDANTS APPELLEES

OPI NI ON

AFFI RM NG | N PART, VACATI NG I N PART AND REMANDI NG

k% %% %% %% **

BEFOREi COVBS and McANULTY, Judges; and JOHN D. M LLER, Speci al
Judge.

COVBS, JUDGE: Lucy Hol nes, as next friend of her daughter, A L.,

and Renita Wat herington, as next friend of her mnor daughters,

! Senior Status John D. MIler sitting as Special Judge by assignment of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution.



S.W and T.W, have appealed fromthe sunmary di sm ssal of their
conpl ai nt agai nst the appell ees, who were/are teachers and

adm ni strators enpl oyed by the Fayette County Board of Education
(the Board). In their conplaint, the appellants alleged that the
appel l ees violated the civil rights of these mnors by subjecting
themto a strip search in contravention of their Fourth Amendnent
rights and of an established policy of the Board. In addition to
asserting a claimpursuant to 42 U S.C.2 " 1983, the appellants

al so raised several clains arising under state |aw pertaining to
the search of the children by school officials. After a review
of the record and numerous cases concerning warrantl ess searches
of students, we have concluded that the trial court erred in
summarily dism ssing the federal claimand certain portions of
the state clains. Thus, we affirmin part, vacate in part, and

r emand.

We shall briefly reviewthe facts underlying this
matter in a light nore favorable to the appellants C as we nust
when reviewi ng a sunmary judgnment. On Novenber 17, 1998, during
a physical education class at Lexingtons Tates Creek Mddl e
School, a student reported nmissing a pair of shorts. The
cl assroom teachers, appellees Terri Least and Sharon Johnson,
told the students that they would be given five mnutes to return
the m ssing shorts. Wen the shorts were not returned, Least

went to the principal=s office and returned with appellee Tracy
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Lanb, an adm nistrative intern, who gave the students an
additional five mnutes to return the shorts. After the period
of tinme passed, Lanb left the class and returned with a security

guard and Lillian Montgomery,?

an assistant principal at the
school. They informed the students that they would be searched
in an effort to find the shorts. The students were then taken in
pairs to a | ocker room and searched. The appel |l ants: children,
AL, SW and T.W, all fermales, were taken to the girls:= | ocker
room where they were instructed to expose their underwear to
Lanb and Johnson by raising their shirts above their bras and by
| owering their pants below their knees. A L. and T.W conpli ed,;
S.W refused to be searched. At all relevant tines, the Board
had in effect a policy regardi ng student searches, which
provided: A[i]n no instance shall the school official strip
search any student.{

Including the Board as a defendant, the appellants
filed a conplaint alleging that the wongful acts of the
appel | ees and the Board caused the students to suffer extrene
indignities and humiliation as they had been Aheld up to ridicule
before their peers.@ In addition to the * 1983 claim they
asserted clains based on state law for the intentional infliction
of nmental distress, invasion of privacy, negligence, and denia
of procedural due process. Fol | owi ng di scovery, the Board noved

for summary judgnent on behalf of all the defendants. In

3k, Mont gomrery died after this awsuit was commenced. Her estate has
been substituted as a party to the underlying action.
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response to the notion for summary judgnent, the appellants
conceded that the Board was i mune fromsuit by virtue of the
El eventh Amendnent to the United States Constitution and the
doctrine of sovereign immunity. They also conceded that the
teachers and adm nistrators were inmmune fromsuit in their
official capacities. However, the appellants contended that the
teachers were not entitled to qualified or governnental immunity
for the searches in their individual capacities.

Inits order dismssing the conplaint, the trial court
concl uded that the students: rights had not been violated. It
hel d as foll ows:

The Court, having carefully

consi dered the evidence presented, holds that
the events leading up to this claimdo not
rise to the level of being deenmed a Fourth
Amendrent violation. Mre specifically, this
Court concludes that the inspection of the
students in this case was reasonabl e,
sensi bl e and necessary to ensure order and

di scipline in the school systemin question.
The Plaintiffs in this case were not
searched to the degree that the plaintiff in
Wlliams v. Ellington, 936 F.2d 881 (6'"
Cir.1991) was, where the Court concl uded that
t here was no Fourth Amendnent violation.
Various cases |ike Rone v. Daviess County Bd.
O Educ., Ky.App., 655 S.W2d 28 (1983)], ]

i ndi cate school officials need only
reasonabl e suspicion to search the person of
a student. This Court feels the facts of
this case establish that reasonabl e suspicion
was present and in sumthe search did not
violate the Fourth Amendnent rights of the
Plaintiffs.

In a subsequent order, the trial court clarified its ruling and

stated that it was dismssing all of the clains brought by the



appel l ants against all of the appellees in their individua
capacities. This appeal followed.

We review a summary judgnent de novo. See, Lewi s v.

B&R Cor poration, Ky.App., 56 S.W2d 432, 436 (2001). Therefore,

we are neither conpelled nor permtted to defer to the findings
and conclusions of the trial court. W shall first reviewthe

claimarising under 42 U S.C. " 1983 (Athe 1983 cl ai nsf) .

. * 1983 CLAI M5

In order to recover under * 1983, a plaintiff nust
establish that he was deprived of his constitutional rights by an
i ndi vi dual acting under color of state law. 42 U S.C. " 1983.
The appell ants contend that the Fourth Amendnent right of the
children to be free from unreasonabl e searches was vi ol at ed
during the bl anket search of all of the students in the gymclass
in the attenpt to find a mssing pair of shorts. They
characterize the search as Aoverly invasive given the m nor
nature of the purpose for which the search was done.@ However,
t he appel | ees counter by arguing that the search was reasonable
and that it did not violate either the students: constitutiona
rights or the Board:=s policy prohibiting strip searches of
students. They rely on the fact that the students were searched
in a gender-specific |locker room where they claimthat a student
has a Adi m ni shed expectation of privacy@ in the conpany of other

students also Ain a greater state of undress than those receiving



[their] attention.§ In the alternative, the appell ees assert
that they are entitled to qualified or official imunity from
damages.

Any inquiry into the constitutionality of a search of

juveniles in a school setting nmust perforce begin with New Jersey

v. T.L.O, 469 U S 325, 105 S.C. 733, 83 L.Ed.2d 720 (1985).
In attenpting to balance the interests of schools versus
students, the Suprene Court in T.L.O determ ned that an
exception to the warrant requirenent was a practical necessity in
t he school context:

requiring a warrant before searching a child

suspected of an infraction of school rules

(or of the crimnal |aw) woul d unduly

interfere with the maintenance of the swft

and informal disciplinary procedures needed

in the school s.
Id. at 340. Holding that a search could be justified on a | esser
standard than probabl e cause, the Court nonethel ess stated that a
school search nust be both Ajustified at its inceptionf§ and
Aperm ssible in its scope.@ Id., 469 U.S. 341-42. The Court
then defined its terns, holding that a search is justified at its
i ncepti on when:

t here are reasonabl e grounds for suspecting

that the search will turn up evidence that

the student has violated or is violating

either the law or the rules of the school.
ld., 469 U S. at 342. A search is permssible in scope when:

t he neasures adopted are reasonably rel ated
to the objectives of the search and not
excessively intrusive in light of the age and




sex of the student and the nature of the
i nfracti on.

I d. (Enphasis added.)

In T.L.O, two students were discovered snoking in the
bat hroom \When one of them deni ed snoking, a schoo
adm ni strator searched her purse and found cigarettes, marijuana,
and ot her evidence of drug dealing. The Suprene Court held that
the search of the purse was justified by the fact that the schoo
official had received a report froma teacher specifically
al l eging that he had witnessed that student engaging in forbidden

conduct. T.L.QO, 469 U.S. at 345-46. Simlarly, in Wllianms v.

Ellington, supra, which the trial court cited, the Court upheld

the search of a student as having been justified at its inception
even though the events indicating drug use had occurred over the
course of a week prior to the actual search. 936 F.2d at 887.

Unli ke the circunstances in either T.L.QO or Ellington,

there was no particul ari zed suspicion of the students searched in
the case before us. The decision to search all the students in
the gymclass was based solely on the fact that a pair of shorts
was missing. In light of the current state of the record, no

evi dence has been presented nor was there an allegation that the
appel | ees had any reason to suspect these specific children of
any wongdoing. Thus, the appellants argue that the absence of
any reason to suspect their children of taking the shorts,

conmpounded by the intrusive nature of a sem -strip search



constituted violation of the Fourth Anendnent rights of the
students.

The Court in T.L.QO refrained from addressing the issue
of whether an individualized suspicion is an essential elenent of
t he reasonabl eness standard that it adopted for school searches.
However, it strongly intimted that an intrusive search in the
absence of individualized suspicion mght be constitutionally
infirm

Exceptions to the requirenent of

i ndi vi dual i zed suspicion are generally

appropriate only where the privacy interests

inplicated by a search are m ni mal and where

Aot her safeguards@ are avail able Ato assure

that the individual=s reasonabl e expectation

of privacy is not >subject to the discretion
of the official in the field.:0

Id., 469 U.S. at 342, n.8, (citing Delaware v. Prouse, 440 U. S

648, 654-655, 99 S.Ct. 1391, 59 L.E 2d 660 (1979)). Witing
separately in T.L. O, Justice Stephens stated:

One thing is clear under any standard--the
shocking strip searches that are described in
some cases have no place in the school house.

To the extent that deeply intrusive
searches are ever reasonabl e outside the
custodial context, it surely nmust only be to
prevent inmnent, and serious harm

Id., at 761, n. 25 (internal quotations omtted; enphases added).
The appel | ees have not cited any case deci ded since
T.L.O in which a strip search (or even a partial strip search)

of a student has been upheld in the absence of individualized

suspi ci on of wongdoi ng, and we have found no such case in our

own research. However, the appellees reason by analogy and rely
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on two recent U S. Suprene Court cases that have uphel d bl anket
drug testing of student athletes and testing of students who
participate in conpetitive extracurricular activities in an

effort to discover illegal drug usage. Vernonia School District

47J v. Acton, 515 U S. 646, 115 S. Ct. 2386, 132 L.Ed. 2d 564

(1995), and County v. Earls, US| 122 S. C. 2559, 153

L. Ed. 2d 735 (2002), respectively.

These cases, however, bear little resenblance to the
ci rcunstances involved in the case before us. In both Acton and
Earls, the Court enphasized that the drug testing pertained to
voluntary extracurricular activities C as distinguished from
mandat ory general educational classes. As noted in Acton,
students who choose to participate in a sport or other
extracurricular activity:

voluntarily subject thenselves to a degree of

regul ati on even higher than that inposed on
students generally.

Id. 515 U S. at 657 (enphasis added). Furthernore, random drug
testing is designed to conbat the serious problens arising from
use of drugs C a goal that is in harnmony with the standard of
Al mm nent and serious harni articul ated by Justice Stephens in

T.L.O, supra. Therefore, the Court in Acton and Earls reasoned

that schools may require students to submt to such testing as a
prerequisite to voluntary participation in conpetitive

activities.



The recovery of the mssing gymshorts C whether they
may have been |ost or stolen C is neither congruent factually
nor anal ogous logically with the drug testing rationale. The
obj ective of recovering |ost gymshorts nust be bal anced agai nst
the degree of intrusiveness of the search. No inmm nent or
serious harmwas threatened or even likely froma failure to
di scover the mssing shorts. Even if the shorts had been stol en
rather than nmerely m splaced, the infraction involved fell far
short of the nore serious crimnal activity involved in drug use.

Additionally and specifically, once again m ndful of
t he second prong (reasonable in scope) of T.L.O., we note the
Court:=s directive that the degree of intrusiveness of the search
nmust be reasonably tailored to weigh the age and gender of the
students and to bal ance those factors against the nature of the

infraction. The scope of the drug testing sanctioned in Earls

and Acton was |ess intrusive and publicly I ess invasive or

enbarrassing than the strip search at issue here. Students who
were randomy required to provide a urine specinmen for drug
testing were given the sane privacy to which they would be
entitled in a doctor=s office. Factually, we are conpelled to
acknow edge that providing a urine sanple fromthe privacy of a
cubicle is far less invasive or publicly humliating than
exposing partially clad mdriffs, thighs, and undergarnents for

visual inspection in the backdrop of an accusatory anbi ance.
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The appel |l ees contend that the students had a
di m ni shed expectation of privacy because they were already in
the | ocker roomduring a gymclass. However, the routine of
students undressing for a gymclass is manifestly distinguishable
from mandat ory exposure of their underwear to the adversaria
scrutiny of school officials in search of allegedly stolen goods.

The searches allowed in the drug testing cases sinply do not
support by anal ogy the court:s conclusion that the searches of
AL, SW, and T.W were so reasonable as to nerit dismssal by
sumary j udgnent .

We concl ude that subjecting these students to a strip
search for mssing itens of personalty was not reasonabl e and
that a search under these circunstances constitutes a violation
of a student=s Fourth Anendnent rights. Thus, we hold that the
trial court erred in dismssing the * 1983 clains of A L. and
T.W S W admitted in her deposition that she was not searched;
she has not alleged that she suffered any adverse consequences
resulting fromher refusal to be searched. Therefore, we affirm
t he judgnent disposing of her clains.

The appel | ees next contend that even if the students:
rights were violated, they as school officials are insulated from
l[iability for any resulting damages by qualified i munity.
Qualified imunity protects school officials sued in their
i ndi vi dual capacities fromliability arising fromAgood faith

judgnment calls nmade in a legally uncertain environnent.f§ Yanero
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v. Davis, Ky., 65 S.W3d 510, 522 (2001). However, such imunity
cannot be invoked if the official:

knew or reasonably should have known that the
action he took within his sphere of official
responsibility would violate the
constitutional rights of the [plaintiff].

Id., at 523, citing Harlow v. Fitzgerald, 457 U S. 800, 815, 102

S.&. 2727, 2736-37, 73 L.Ed.2d 349 (1982). The appell ees argue

that in 1998, there was a Aconpl ete absence of any case | aw which
woul d clearly establish [their] actionsf@ as violative of the
students: Fourth Amendnent rights. Therefore, they rely on the
exi stence of a Alegally uncertain environnment@ described in
Yaner o, supra.

We disagree. T.L.O, supra, was decided in 1985,

thirteen years before this incident. T.L.O unequivocally
establ i shed the proper paraneters of school searches and did not
| eave a Alegally uncertain environnent{ in its wake. W
reiterate those criteria. The search of a student in the schoo
must be: (1) justified fromits inception, (2) reasonably
related in scope to the circunstances causing the search, and (3)
not excessive given the age and sex of the students and the
nature of the all eged of fense.

Even before T.L.O was decided, strip searches were

generally held not to be reasonable. See Doe v. Renfrow, 631

F.2d 91 (7thCir.1980). After T.L.O, in Cornfield v.

Consol i dated H gh School District No. 230, 991 F.2d 1316

(7thCir.1993), the court upheld a strip search of a 16-year-old
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mal e student whom school officials suspected to be involved in
crimnal activity involving drugs. However, the court
si mul t aneousl y adnoni shed:

[Whether a search is Areasonablef in the
constitutional sense will vary according to
the context of the search. 1In this regard, a
coupl e of points should be i medi ately
apparent. A nude search of a student by an
adm ni strator or teacher of the opposite sex
woul d obviously violate this standard.
Moreover, a highly intrusive search in a
response to a mnor in fraction would
simlarly not conport with the sliding scale
advocated by the Suprene Court in T.L.O To
el aborate, Ala] search of a child=s person or
of a closed purse or other bag carried on his
person, no less than a simlar search carried
out on an adult, is undoubtedly a severe

vi ol ati on of subjective expectations of
privacy. @

Id., at 1320, citing T.L.O, 469 U S. at 337-38.

Aiver v. MCdung, 919 F. Supp. 1206 (N.D.Ind. 1995),

dealt with circunstances nearly identical to those in the case
before us. In McOung, the court condemmed as unreasonabl e the
search of mddle school fenmale students in order to find a snal
anmount of noney. During gymclass, two students reported that
they were m ssing $4.50. The teacher inforned the principal,
McClung, of the alleged theft. MO ung decided to search all of
the students and their | ockers. Wen the search of the girls:

| ockers and book bags failed to uncover the nmissing noney, the
girls were taken into the | ocker roomand searched. They were
required to renoved their shirts and | oosen their bras to see if

any noney fell out. Because of the striking degree of simlarity
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in the searches, we recite at sonme | ength M ung=s anal ysi s of
t he argunent by school personnel that they were entitled to a
qualified inmunity:

Wil e the cases cited by Defendants al
i nvol ved strip searches, and those searches
were held to be reasonable, it does not
automatically follow that the search at issue
in this case is also reasonable. The
position taken by the Defendants ignores the
pl ai n | anguage of the T.L.O case, which held
that Athe legality of a search of a student
shoul d depend sinply on the reasonabl eness,
under all the circunstances, of the search.i
469 U. S. at 341 (italics added). 1In the
present case, the Plaintiffs were in the
seventh grade, making themall about thirteen
years old at the tinme of the search. Perhaps
even at that tender age, such a search m ght
be argued to be reasonable if [the teachers]
had evidence that certain of the girls were
i n possession of illegal drugs or weapons.
It cannot be disputed that drugs and viol ence
pl ague our nationss schools. Contraband such
as drugs and weapons can constitute a threat
of immnent harmto the students who possess
them to other students, and to teachers and
ot her school personnel. However, that was
sinply not the situation in the present case.

In light of the case law as it existed at the
time, especially the Suprene Court:s decision
in T.L.O and the Seventh Circuit:s decision
in Doe v. Renfrow, the argunent that it is
not unreasonable to conduct a strip search of
young school girls in an effort to recover
the grand sumof four dollars and fifty cents
is sinply not convincing. As the Plaintiffs
properly point out, T.L.O was decided nearly
el even years ago, and Renfrow was deci ded
sone fifteen years ago. The nere fact that
Def endants can cite a few cases since then
where strip searches have been held to be
reasonabl e under certain circunstances does
not change the facts of this case or the
state of the law at the tine this search was
conducted. This Court finds that the
Plaintiffs have nmet their burden of

-14-



establishing that there was a Aclearly

established . . . constitutional right of

whi ch a reasonabl e person woul d have known. {
Id., at 1218. W concur with the reasoning in MCung. W
therefore hold that in 1998, the |law was not so uncertain that
t he appel | ees shoul d not have known that the search they
conducted mght violate the constitutional rights of their

st udents.

Il. State Law d ai ns

A. The Tort of Qutrage

The appellants argue that the trial court erred in
di smissing their clains based on the tort of outrage. They
contend that searching children beneath their clothes for a pair
of shorts is Aconduct that shocks the conscience.@§ W find no
error in the dismssal of this claim First recognized in

Kentucky in Craft v. Rice, Ky., 671 S.W2d 247 (1984), the tort

of outrage has evolved to allow recovery only for truly egregious
behavi or in those situations where no other cause of action

exists. See, Rigazio v. Archdiocese of Louisville, Ky.App., 853

S.W2d 295 (1993). These appell ants have ot her adequate renedies
for the allegedly inappropriate conduct by neans of their civil
rights claimand the other tort clains. W believe that the
appel l ants have failed to allege the existence of facts that

woul d support damages for the intentional infliction of enotiona
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distress so as to buttress a claimarising under the tort of

out r age.

B. Violation of Appellants: Substantive Due Process Ri ghts under
" 2 of the Kentucky Constitution

After searching the record, we agree with the appellees
that this claimwas not raised in the trial court. Therefore, we

cannot consider it on appeal.

C. &D. Violation of the Right of Privacy and Negligence

From our review of the record, we conclude that the
trial court erred in sunmmarily dism ssing these tort clainms. The
appel l ees contend that they are entitled to official imunity
with respect to these clains because their discipline of the
students constituted matters over which they exercised their
di scretion. They rely on Yanero, supra. Kentucky:s nost recent
Suprene Court case anal yzing the issues of sovereign and
qualified immunity, Yanero held that a qualified i munity nmay
shield public officials fromliability under certain
circunstances. In order to invoke a qualified imunity, those
public officials nmust be performng an activity commonly held to
be wthin the traditional role or scope of governnent and nust
al so be called upon to exercise discretion rather than nerely to

be performng mnisterial tasks. Yanero, supra. However, the

Board in the case before us had in place a witten policy

categorically prohibiting strip searches of students. Therefore,
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we conclude that no discretion existed or rennined to the

appel l ees on this point. Any arguable discretion had clearly
been pre-enpted by the witten policy.

The appel | ees next argue that they did not violate the
Board:=s policy because the students were not required to renove
any article of clothing, noting that in the context of police
searches of suspected crimnals, a strip search is commonly
consi dered a search of a detaineess nude body. However, in the
context of school searches, we believe that the termstrip search
contenpl ates sonmething far | ess than a nude search. The
appel | ees have failed to establish that they are entitled to
summary judgnent as a matter of |aw under the strict standards

articulated in Steelvest Inc. v. Scansteel Service Center, Inc,

Ky., 807 S.W2d 476 (1991), and Paintsville Hospital Co. v. Rose,

Ky., 683 S.W2d 255 (1985).

Finally, appellee Terri Least argues that she was
entitled to sunmary judgnment as a matter of law on all clains of
t he appel |l ants because she did not take part in the searches of
the students but rather remained at all times in the gymasi um
We agree. After reviewing the record, we have found nothing to
support the appellants:z clains that Least violated their rights,
i nvaded their privacy, or was negligent with respect to the
manner in which she conducted her class. She nerely sought
assistance fromthe admnistrative staff after failing to

di scover the m ssing shorts. There is no evidence that Least
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t ook any other action against the students or participated in the
search of themin the | ocker room She effectively turned the
matter over to the authority of the adm nistration.

To conclude, we affirmthe sunmary judgnment as it
pertains to the dism ssal of the clains against Least. As stated
earlier, the record conclusively reveals that S.W was not
subjected to a search; thus, we affirmthat sunmary judgnent with
respect to the dismssal of all of the clains raised by S W W
also affirmthe dism ssal of the conplaint wwth respect to the
cl ai m of outrage and the claimalleged pursuant to "2 of the
Kentucky Constitution. In all other respects, the judgnent is
vacat ed and remanded for further proceedings consistent with this
opi ni on.

McANULTY, JUDGE, CONCURS

M LLER, SPECI AL JUDGE, DI SSENTS BY SEPARATE OPI NI ON.

M LLER, SPECI AL JUDGE, DI SSENTING | dissent. Even if
the students’ rights were violated, no action is nmaintainable
under 42 U.S.C. 81983. The school officials were acting in their
official capacity and, per force, were not “persons” within the

nmeani ng of the statutes. WIIl v. Mchigan Dep’'t of State Police,

491 U.S. 58, 109 S.Ct. 2304, 105 L.Ed.2d 45 (1989).

It is not the pleadings that determ ne whether an
action nmay be maintained under the Act but rather the role of the
actor. Id. |If the defendant is perform ng a governnental
function he is, of course, acting within his official capacity,
and neither he nor the state may be subjected to liability under
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the Act.
As to state clainms, | amof the opinion they are barred

under the authority of Yanero v. Davis, Ky., 65 S.W3d 510

(2001). The school officials were acting as state enpl oyees
performng traditional governnental functions.

For these reasons | would affirmthe circuit court.

BRI EF AND ORAL ARGUMENT BRI EF AND ORAL ARGUMENT FOR
FOR APPELLANTS: APPELLEES:

David R Marshall Robert L. Chenoweth

Lexi ngt on, Kent ucky Frankfort, Kentucky
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