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BEFORE: DYCHE, JOHNSON AND SCHRCDER, JUDGES.

JOHNSON, JUDGE: Randy Joel Overstreet has appeal ed and his
former wife, Janet Darlene Overstreet, has cross-appeal ed from
an order entered by the Hardin Crcuit Court on Cctober 24,
2001, which sustained in part and overruled in part the
objections filed by Randy and Janet to the Conmm ssioner’s report
concerning the division of the retirenent benefits and

accurul at ed annual | eave and conpensatory tinme acquired by Randy



and Janet during their marriage. Having concluded that the
trial court erroneously determ ned one of Randy’s retirenent
accounts to be entirely marital property and that the trial
court erred by refusing to award Janet a portion of the paynent
Randy received as conpensation for the annual |eave and
conpensatory tinme he had accunul ated during the marriage, we
reverse in part and remand. Having further concluded that the
trial court did not abuse its discretion with respect to the
other rulings challenged in this appeal, we affirmin part.
Randy and Janet were married on August 13, 1981. The
marri age produced one child, who was over 18 years old at the
time of the divorce. Before Randy and Janet narried, Randy was
enpl oyed as a dispatcher with the Kentucky State Police from
Novenber 1, 1973, until My 31, 1975, and he participated in the
Kent ucky Enpl oyees Retirenment System (KERS). During this 19-
nmont h period, Randy accunul ated approxi mately $400.00 in his
KERS account. On June 1, 1975, Randy becane enpl oyed as a
trooper for the Kentucky State Police (KSP). Shortly
thereafter, Randy withdrew the funds he had accunul ated as a
menber of the KERS and his account was rendered inactive.
During his tenure as a KSP Trooper, Randy was a nenber of the
State Police Retirenment System (SPRS). During the nmarriage,
Randy al so established a 401(k) Plan and a 457 Plan with the

Kent ucky Public Enpl oyees Deferred Conpensation Authority.
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In 1983 Randy paid $659.00 to reactive his KERS
account and to purchase the service tine that he had | ost by
wi t hdrawi ng the funds he had accumul ated as a di spatcher.® n
January 29, 1999, Randy rolled over $28,351.80 fromhis 401(k)
Plan into his KERS account for the purpose of purchasing five
years (60 nonths) of non-qualified service credit.

The Overstreets’ divorce action was initiated in the
Hardin Grcuit Court on August 17, 1999, when Randy filed a
petition for dissolution of marriage. On QOctober 14, 1999,
Randy applied for retirenent benefits and selected the “life
with 20 years certain” option on his KERS and SPRS accounts.
Randy did not consult Janet prior to naking this decision. In
fact, on the retirenent fornms conpleted by Randy, he indicated
t hat he was divorced. ?

On Cctober 31, 1999, Randy retired fromthe Kentucky
State Police with 293 nonths of service as a KSP Trooper, 218 of
t hose nonths havi ng been acquired during his marriage to Janet.?
At the tinme of his retirenment, the balance in Randy’' s KERS
account was $29, 659.52 and the bal ance in his SPRS account was

$79, 390. 36. Randy began receiving nonthly benefits in the

1 As aresult of this transaction, 20 nonths of service credit, instead of 19
nont hs, were posted to Randy’s KERS account.

2 The coupl e’ s daughter was naned as the beneficiary on the retirenent forns.

3 Randy currently serves as the Chairman of the Board of Trustees of the
Kent ucky Retirenent Systens.



amount of $659.42 on his KERS account, which was based on the 80
mont hs of service credit he had purchased, and nonthly benefits
in the amount of $3,313.64 on his SPRS account, which was based
on 293 nonths of service plus 23 nonths of accrued sick |eave.?
At the tinme of his retirenent, Randy al so had accunul at ed
several hundred hours of annual |eave and conpensatory tine.

Janet was enpl oyed by the Franklin County Health
Departnent during the marriage and she was al so a nenber of the
KERS. As of Novenmber 1, 1999, the value of Janet’s KERS account
was approxi mately $9, 368. 00, which was based on 130 nont hs of
servi ce.

On Novenber 9, 1999, the Hardin Crcuit Court
di ssol ved the Overstreets’ marriage, but all other issues were
reserved for future adjudication. |In Decenber 1999, Randy
recei ved approxi mately $23, 000.00 as paynent for the annua
| eave and conpensatory tinme he had accumul ated over the course
of his career as a KSP Trooper.

After evidentiary hearings were held, the Donestic
Rel ati ons Conmi ssioner filed a report on July 11, 2001,
recommendi ng findings of fact and concl usi ons of |aw concerning,

inter alia, the division of the retirenent benefits and

accunul ated annual |eave and conpensatory tine acquired by Randy

and Janet during their marriage. In response to the witten

4 Randy accumul ated 19 nonths of his 23 nonths of accrued sick | eave during
his marriage to Janet.



objections filed by Randy and Janet, the trial court entered an
order on Cctober 24, 2001, sustaining sone of the objections and
overruling the remainder. This appeal and cross-appea

f ol | owed.

Randy clainms in his appeal that the trial court erred
(1) by determ ning his KERS account to be entirely marital
property; (2) in calculating Janet’s share of the SPRS account;
(3) by not granting his request that Janet receive her share of
his retirenent accounts in the formof a | unp-sum paynent; and
(4) by not granting hima portion of Janet’s retirenent account.
Janet clainms in her cross-appeal that the trial court erred (1)
by not awardi ng her danages as a result of Randy’'s failure to
consult with her prior to selecting the “life wth 20 years
certain” option on the KERS and SPRS accounts; and (2) by
refusing to award her a portion of the $23,000.00 Randy received
as payment for his accunul ated annual | eave and conpensatory
tinme.

We agree with Randy’s contention that his KERS account
shoul d have been classified as non-marital property since his
legal rights in the account were acquired prior to his narriage
to Janet.> “Whether certain property is part of the narital

estate subject to division presents a question of |aw that we

®> Cf. Poe v. Poe, Ky.App., 711 S.W2d 849, 852-57 (1986) (contractual rights

to portion of pension benefits acquired during the nmarriage held to be
marital property).



deci de wi thout deference to the trial court’s decision.”®

Randy’s right to purchase service credit with the KERS arose out
of his enploynent as a dispatcher with the Kentucky State Police
from Novenber 1, 1973, until May 31, 1975, before the narriage.
Al t hough Randy withdrew the funds he initially accunulated in
hi s KERS account prior to his marriage to Janet, his right to
participate in the retirenment systemwas not termnated as a
result of this transaction. Moreover, the fact that the val ue
of Randy’ s KERS account was enhanced during the marriage through
the use of marital funds does not alter its non-marital
character.’

Accordingly, we reverse the trial court on this issue
and remand this matter for the restoration of Randy’s non-
marital KERS account and for an appropriate division of the

marital contributions nade to that asset. The trial court shal

6 Chen v. Chen, 416 N.W2d 661, 663 (Ws.App. 1987).

" See KRS 403.190(2)(e), which states, in relevant part, as follows:

(2) For the purpose of this chapter, “nmarita
property” neans all property acquired by either
spouse subsequent to the narriage except:

(e) The increase in value of property acquired before
the marriage to the extent that such increase did not
result fromthe efforts of the parties during

nmarri age.

It necessarily follows that property acquired prior to marriage retains its
non-marital character even if marital funds are used to enhance the val ue of
that property. Wen the value of non-marital property is enhanced through
the use of narital funds, only the increase in value of the property and the
funds contributed in pursuit of that increase are subject to division as
marital property.



divide the marital funds used to enhance the val ue of Randy’'s
KERS account and the interest accrued as a result of the marital
contributions to that account as marital property. As
previ ously discussed, in 1983 Randy paid $659.00 to reactivate
hi s KERS account and to purchase the service tine that he had
| ost by wthdrawi ng the funds he had accunul ated during his
enpl oynment as a dispatcher with the Kentucky State Police.
Furt hernore, on January 29, 1999, Randy rolled over $28, 351.80
fromhis 401(k) Plan into his KERS account. At the tinme of his
retirement, the balance in Randy’s KERS account was $29, 659. 52.
On remand, the trial court should divide the marital interest in
Randy’ s KERS account of $29, 659.52 between the parties.
However, Janet’s marital share in Randy’'s KERS account wi |l have
to be reduced by any nonthly retirenment benefits she has al ready
recei ved from Randy’ s KERS account.

Randy next contends that the trial court erred in
cal cul ating Janet’s share of his SPRS account. It is well
settled that issues pertaining to the division of marital
property upon divorce are revi ewed under an abuse of discretion
standard.® “An abuse of discretion exists when the review ng

court is firmy convinced that a mi stake has been nade.”® “‘'A

8 See Davis v. Davis, Ky., 777 S.W2d 230, 233 (1989).

°® Ronstadt v. Allstate Insurance Co., 59 F.3d 608, 615 (6th Gr. 1995) (citing
Sout hward v. South Central Ready M x Supply Corp., 7 F.3d 487, 492 (6th Gr.
1993)).




[ ] court abuses its discretion when it relies on clearly
erroneous findings of fact, or when it inproperly applies the
| aw or uses an[ ] erroneous |egal standard.’”?!

The trial court determ ned that Janet was entitled to
recei ve 37.5% of Randy’ s SPRS account. The trial court arrived
at this figure by dividing the nunber of service nonths Randy
accunul ated during the marriage including accrued sick | eave,
whi ch total ed 237 nonths, by the nunber of service nonths he
acquired during his tenure as a state trooper including accrued
sick | eave, which totaled 316 nonths. !

Randy contends Janet is only entitled to receive
34.495% of his SPRS account.® Randy arrives at this percentage
by dividing the 218 service nonths he accunul ated during the
marri age by 316 nonths, which consists of the 293 service nonths
he acquired during his tenure as a KSP Trooper plus his 23
nont hs of accrued sick |eave. Wile Randy accrued 19 nont hs of
the sick leave during his marriage, he contends that the tria

court erred by adding these 19 nonths to the 218 service nonths

accunul ated during the marriage for a total of 237 nonths. At

10 Ronstadt, 59 F.3d at 615 (quoting Southward, 7 F.3d at 492).
11237 divided by 316 equals 75% half of which equals 37.5%

12 As previously discussed, of the 293 total nonths of service Randy

accumul ated as a KSP Trooper, 218 of those nonths were accunul ated during his
marriage to Janet. In addition, Randy accumul ated 23 nonths of accrued sick
| eave during his tenure as a KSP Trooper. Randy argues that 218 should be

di vided by 316 (293 + 23) in order to arrive at the 68.99% nmarital portion of
the account, half of which equals 34.495%



the sane tinme, Randy argues that his total sick |eave of 23
nmont hs shoul d be added to his 293 service nonths for a total of
316 nonths. We find no nmerit whatsoever to this approach. The
trial court’s calculation of Janet’s share of the SPRS account
does not constitute an abuse of discretion. The trial court’s
cal cul ation properly considered the marital and non-nmarital
aspects of Randy’s accunul ated service nonths and sick | eave and
that calculation resulted in a fair and accurate division of the
SPRS account.

Randy further contends that the trial court erred by
not granting his request that Janet receive her share of his
SPRS account in the formof a |unp-sum paynent. W disagree.
As the trial court noted in its order dated COctober 24, 2001:

Basically, [Randy] wants [Janet] to

recei ve her percentage in his retirenent

accounts based upon the actuarial val ue at

the tinme of divorce rather than all ow ng

[Janet] to realize the benefit of paynent

over a period of tinme. The basic

unfairness of this position is apparent.

[ Randy] wants to inpose upon [Janet] a

choi ce he hinself would not and, in fact,

did not make. The |aw does not require the

Court to allocate the retirement accounts

as [ Randy] wants themto be all ocated.

It is well settled that “[t]he trial court has w de discretion

in dividing marital property[.]”* The trial court did not abuse

its discretion by awardi ng Janet her share of Randy’s SPRS

13 Davis, 777 S.wW2d at 233.



account in the formof nonthly paynents as opposed to a | unp-sum
paymnent .

Randy al so clains the trial court erred by not
granting hima portion of Janet’s retirenment account. Randy
insists that the trial court was required to award hima portion
of Janet’s retirenment account pursuant to KRS 403.190(4), which
states, in relevant part, as follows:

If the retirement benefits of one

spouse are excepted fromclassification as

marital property, or not considered as an

econoni ¢ circunstance during the division of

marital property, then the retirenent

benefits of the other spouse shall also be

excepted, or not considered, as the case may

be. However, the |evel of exception

provided to the spouse with the greater

retirement benefit shall not exceed the

| evel of exception provided to the other

spouse.

The crux of Randy’s argunment appears to be based on
his contention that the trial court failed to consider Janet’s
retirement account as an “econom c circunstance during the
division of marital property.” A clear reading of the trial
court’s order, however, indicates that it did in fact consider
Janet’s retirenment account as an econom c circunstance when
dividing the parties’ marital property. The order entered by
the trial court on Cctober 24, 2001, states, in pertinent part,

as foll ows:

It nust be kept in mnd that the trial court
has broad discretion in the disposition of
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property upon divorce. That nandate

i ncludes the obligation to “divide the

marital property without regard to marital

m sconduct in just proportions considering

all relevant factors.” KRS 403.190(1). The

evi dence reveal s that [ Randy] w |l have an

i ncome which is a nunber of tinmes greater

than that of [Janet]. . . . A fair division

is realized [ ] by [Janet] being awarded al

of her own retirenment account, the val ue of

whi ch pales in conparison to [Randy’ s]

accounts.

Thus, the trial court properly considered the relevant factors
in dividing Janet’s retirenment account.

We now turn to the argunments advanced by Janet in her
cross-appeal. Janet first contends that the trial court erred
by not awardi ng her danages and attorney’'s fees as a result of
Randy’s failure to consult with her prior to selecting the “life
with 20 years certain” option on the KERS and SPRS accounts.
Janet clains that under the option selected by Randy she w ||
not continue to receive the bal ance of the benefits due her if
Randy dies within the 20-year paynent period.'* Wile we do not

di spute this contention, Janet has failed to cite any authority

what soever indicating that Randy was required to i nform her of

14 See KRS 61.635(7), which states, in relevant part, as follows:

Life with twenty (20) years certain. The
nmenber | ess than age sixty-two (62) nmay elect to
receive a nonthly retirenment allowance during his
lifetime which shall guarantee paynents for two
hundred and forty (240) nonths. |[|f the nenber dies
bef ore receiving paynents for two hundred and forty
(240) nonths, his beneficiary shall receive the
remai ni ng paynents for the duration of the two
hundred and forty (240) nonths peri od.
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his retirement decision. The evidence supports the tria

court’s finding that the right to choose a retirenent option

bel ongs solely to the nenber. Thus, even if Janet had been

i nfornmed of Randy’s decision, she had no legal right to force
himto choose a different option. The trial court did not abuse
its discretion by refusing to award Janet danages.

Janet next contends that the trial court erred by
refusing to award her a portion of the $23,000. 00 Randy received
as paynent for his accunul ated annual | eave and conpensatory
time. The trial court concluded that the $23, 000. 00 Randy
recei ved as paynent for his accunul ated annual | eave and
conpensatory time was not marital property subject to division

pursuant to Bratcher v. Bratcher.?®®

While the Court in Bratcher concluded that the accrued
sick | eave and vacation benefits at issue in that case were not
subject to division as marital property,!® Bratcher did not hold
t hat accrued sick | eave and vacation benefits are al ways non-
marital. The appellee in Bratcher, Sheila Bratcher, had yet to
retire and at the time of her divorce she had approximately
$10, 800. 00 worth of accrued sick | eave and $2, 800. 00 worth of
accrued vacation |l eave as a result of her enploynent at

Onensboro Mercy Health Systens. Sheila was entitled to

15 Ky. App., 26 S.W3d 797 (2000).

6 |d. at 800-01.
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conpensation for any accrued vacation | eave in the event of her
retirenment or term nation of enploynent whereas any unused sick
| eave was subject to forfeiture. Sheila s fornmer husband,
Charl es Bratcher, clainmed her accrued sick | eave and vacati on
| eave constituted marital property subject to division.?

After surveying the | aw from several jurisdictions
t hat had addressed the issue, this Court concluded that accrued
| eave is different frompension or retirement benefits, which
are subject to division as marital property,!® due to the fact it
is “much nore difficult to value, not to nention nore persona

than, a pension or retirement benefits.”?

In arriving at this
conclusion, this Court relied on a Maryl and case, Thonasi an,
supra, that treated accrued holiday and vacation benefits as an
alternative formof wages, since it replaces wages on days when
the worker does not work.2?® This Court, like the Maryland Court,
focused on the difficulty of valuing accrued | eave tine and the

fact that an enpl oyee might not actually collect the benefits.?

Since Sheila had no present right to receive her accunul ated

7 |d. at 798-99.

18 See Jones v. Jones, Ky., 680 S.W2d 921 (1984) (nilitary retirenent
benefits); and Poe, 711 S.W2d at 852-57 (nonvested pension plan).

19 Bratcher, 26 S.W3d at 801 (citing Thomasi an v. Thomasi an, 556 A 2d 675,
681 (M. App. 1989)).

20 |d. (citing Thonasian, 556 A 2d at 681).

2l Bratcher, 26 S.W3d at 800-01.
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vacation |l eave, and no certain right to ever receive all of her
accunul ated sick | eave, the Court in Bratcher concluded that the
accunul ated | eave coul d not be deened to be a marital asset
subj ect to division.

The factual scenario present in Bratcher differs

markedly fromthat of the case sub judice. Unlike the accrued

sick | eave and vacation | eave in Bratcher, the annual |eave and
conpensatory time that Randy received upon his retirenent was
not difficult to value. Randy received approxi mately $23, 000. 00
as paynent for the annual |eave and conpensatory tine that he
accunul ated over the course of his career as a KSP Trooper.

Mor eover, Randy’s right to receive conpensation for his accrued
annual | eave and conpensatory tine becane certain on October 31
1999, the date he retired. As previously discussed, the
appellee in Bratcher had yet to retire. Thus, her accrued sick
| eave and vacation benefits were subject to future dissipation.
This distinction was fundanental to the result reached in

Bratcher. Sinply stated, the case sub judice is distinguishable

2

from Bratcher.?® Accordingly, we reverse the trial court on this

issue as well. On renmand, Janet’s marital interest in the

22 \\¢ believe that our holding herein addresses the concerns raised in Gaham
and Keller’'s Kentucky Practice Series, wherein it was stated: “The Bratcher
outconme is not necessarily unfair, but the court’s reasoning may cone back to
haunt it when the case arises in which an enpl oyee has significant accrued

| eave acquired during the narriage, can receive noney conpensation for that

| eave, and is about to retire fromwork with the |eave an inportant part of a
retirement package.” 15 Graham & Keller, Kentucky Practice § 15.54 (1997 &
Supp. 2002).
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annual | eave and conpensatory tinme accumrul ated by Randy duri ng
the marriage should be divided as a part of the trial court’s
di vision of the marital property.

Based upon the foregoing reasons, the order of the
trial court entered on Cctober 24, 2001, is affirmed in part,
and reversed in part, and this matter is remanded for further

proceedi ngs consistent with this Qpinion.
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