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BEFORE: BARBER, KNOPF, AND SCHRCDER, JUDGES.
BARBER, JUDGE: Appellant, Edward Derosa (Derosa), appeals an
order permtting forfeiture of currency confiscated when he was
arrested on charges of possession of an illegal drug. W
reverse the forfeiture order.

Derosa was found in a vehicle with prescription
nmedi cations on his person. He did not have a prescription for
t he nmedi cations. A substantial anobunt of cash was found on his
person at the tinme of the arrest. Derosa was charged with

possessi on of the nedications. The Comonweal th did not charge



Derosa with transactions in the nmedication or attenpted sal e of
the nmedications. Derosa was not charged with facilitation of
such illegal transactions. Derosa pleaded guilty to a charge of
possession of a controlled substance.

Follow ng the entry of the guilty plea the Boyd
circuit court ordered forfeiture of currency confiscated when
Derosa was arrested. Derosa objected to the forfeiture, and a
heari ng was present. Counsel had a conflict, and Derosa
appeared at the hearing w thout counsel. Derosa asserted that
the currency, $7,863.00, constituted his entire |life savings.

At the forfeiture hearing Derosa provided evidence that he had
not had a bank account in 15 years, but conmonly stored his
nmoney in his residence or at his place of enploynment. Derosa
testified that the residence had recently been robbed, and that
for that reason he was afraid to | eave the noney in the nobile
home when he left the prem ses. Tax records of Derosa’'s

enpl oyers confirmthat the currency found in Derosa’s pocket was
equi valent to the noney he had earned fromthem as comm ssi ons
on nobile hone sales in the prior two nonths, less a mniml sum
for food and | odging. The Commonweal th failed to provide any
evidence linking the currency to the comm ssion of a crine other
than the fact that the currency was found in Derosa s pocket.

Fol Il owi ng the hearing, the court entered a forfeiture

order. In the order the court noted that it gave no credibility



to Derosa’ s explanation for his actions. Derosa filed a notion
to set that order aside. The notion was denied by the circuit
court, and the seized currency was retained by the state.

KRS 218A.410(j) permts a trial court to order
forfeiture of “everything of value furnished, or intended to be
furni shed, in exchange for a controlled substance . . . .” where
such itens of value are “traceable to the exchange” or “used to
facilitate any violation of this chapter. . . .” The intent of
forfeiture is seizure of property used in the comm ssion of a
crime. The forfeiture is an additional penalty for the offense.

Austin v. United States, 509 U S. 602, 113 S. C. 2801, 125 L

Ed. 2d 488 (1993). KRS 218A.410(j) provides that “it shall be a
rebuttabl e presunption that all noneys, coin and currency found
in close proximty to controlled substances” may be forfeited.
In order to prevent forfeiture, the defendant nust rebut the
presunption that the currency was related to the crimna
actions. KRS 218A.410(j). Derosa asserts that there was no
nexus between the controll ed substance and the noney, which he
contends was legitimtely earned. Derosa argues that the
currency was inproperly ordered forfeited.

In order to prevail on the request for forfeiture, the
Commonweal th nmust rebut the defendant’s claimthat the currency

was |legitimately earned. Gsborne v. Conmonweal th, Ky., 839

S.W2d 281, 285 (1982). Once the defendant has provi ded
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evi dence showi ng that the noney cones froma |legitinate source,
t he Commonweal th nust show that the noneys are traceable to the
bad acts. In the absence of such a showi ng, there may not be a

forfeiture. Harbin v. Commonweal th, Ky., 121 S.W3d 191, 196

(2003). There was no evidence at the hearing that the noney was
traceable to the bad act charged. A legitinmate source for the
funds was shown by Derosa. The Conmonwealth failed to provide
evi dence rebutting the testinony provided by Derosa. Under such
circunstances, entry of the order permtting forfeiture was in
error.

KRS 218A.410(j) indicates that forfeiture of property
used in comm ssion of an exchange of a controlled substance or
to facilitate the exchange of a controlled substance is an
appropriate penalty. The statute does not reference possession
of a controlled substance as grounds for forfeiture. Derosa was
not charged with an exchange of a controll ed substance, or
facilitation of an exchange of a controlled substance, but
solely wwth the offense of possession. He clains error on the
part of the court, contending that possession of the controlled
substance is not an offense permtting forfeiture of the
currency.

The Commonweal th provides authority supporting its
position that the currency may properly be forfeited where a

defendant is charged with possession, rather than with selling,
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the illegal substance. There nust be a show ng that the
def endant was transacting in the drugs, or facilitating such
transactions, in order for forfeiture to be found appropri ate.

Hi nkle v. Commonwealth, Ky. App., 104 S.W3d 778 (2002). Derosa

was not charged with an offense permtting forfeiture of the
cash on his person absent a traceable |ink between the cash and
the offense. For this reason, the order of forfeiture is
reversed.

SCHRODER, JUDGE: CONCURS

KNOPF, JUDGE, CONCURS W TH SEPARATE OPI NI ON

KNOPF, JUDGE, CONCURRING | fully concur with the
reasoning and the result of the majority opinion, but | wite
separately to add a few points. The trial court specifically
found that Derosa’ s explanation of the source of the noney was
not credible. At first blush, it mght appear that the majority
opi ni on encroaches on the exclusive province of the trial court
to judge the credibility of wtnesses. Upon further
exam nation, it is clear that the Conmmonwealth failed to prove
any nexus between the noney found on Derosa and any drug-rel ated
activity. Therefore, the presunption established by KRS
218A.410(j) was never inplicated, and the noney was not subject

to forfeiture as a matter of | aw



In Gsborne v. Commonweal th, Ky., 839 S.W2d 281

(1992), the Kentucky Suprenme Court noted that property subject
to forfeiture under KRS 218A 410(j)

nmust be traceable to the exchange or
i ntended violation. This requirenent exists
W thout regard to the presunption which
appears later in the statute. Wthout such
a requirement, the statute woul d nmandate
forfeiture of property which was w thout any
relationship to the crimnal act and woul d
be of dubious constitutional validity....
Recogni zing the difficulty of proof
with respect to showi ng a connection between
currency and drug transactions, the CGenera
Assenbly created a presunption whereby
currency found in close proximty to
controll ed substances was presuned to be
forfeitable subject to the right of the
owner to rebut the presunption. Wile the
presunption would, at first blush, appear to
di spense with the requirenent of
traceability, we believe the two nust be
construed harnoniously so as to give effect
to the intention of the General Assenbly.
The Commonweal th may neet its initial
burden by produci ng slight evidence of
traceability. Production of such evidence
pl us proof of close proximty, the weight of
whi ch is enhanced by virtue of the
presunption, is sufficient to sustain the
forfeiture in the absence of clear and
convi nci ng evidence to the contrary. In
practical application, the Commonweal th nust
first produce sone evidence that the
currency or some portion of it had been used
or was intended to be used in a drug
transaction. Additional proof by the
Comonweal th that the currency sought to be
forfeited was found in close proximty is
sufficient to nmake a prima facie case.
Thereafter, the burden is on the claimant to
convince the trier of fact that the currency
was not being used in the drug trade.



Id. at 284.

In the present case, the Conmmonweal th introduced
evi dence only that the noney was found in DeRosa s pocket and in
close proximty to the illegally-possessed prescription

narcotics. But unlike in H nkle v. Comonweal th, Ky. App., 104

S.W2d 781 (2002), there was no evidence that the noney was
being used to further any drug activity. Indeed, there was no
evi dence that any drug trafficking activity was occurring at the
time, or that any noney have even exchanged hands. See Harbin

v. Commonweal th, Ky., 121 S.W3d 191, 196-97 (2003). Thus, even

t hough the trial court found Derosa’ s explanation of the source
of the noney to be not credible, it was not subject to
forfeiture without sone m nimal proof that the noney was
traceabl e to the exchange or violation in question. Absent such
proof, the trial court erred by ordering the noney forfeited to

t he Commopnweal t h.
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