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BARBER, JUDCE: Appellant MR D., through his parents and next
friends, K. D. and K D., appeal froma ruling finding that the
child was offered a free appropriate public education, ("FAPE"),
by the Fayette County Board of Education, ("“Fayette County”), as
required by law. Appellant MR D. is a handi capped child in the

areas of speech, |anguage, socialization and organization.



As an initial matter, Appellee Fayette County Board of
Education asserts that MR D.’s brief fails to address the issue
raised on the Gvil Appeal Pre-Hearing Statenent. W find this
assertion to be in error, and hold that the brief filed by
Appel l ant sufficiently addresses the issues to be raised on
appeal .

In reviewing this matter, the Court is required to
conduct a nodi fied de novo review of the entire admnistrative

record. Doe v. Bd. O Educ. O Tullahonma Cty Schools, 9 F3d

455, 458 (6'" Gir .1993). The Court nust independently re-
exam ne the evidence to determ ne whether the adm nistrative
determination and the circuit court decision affirmng it were

correct. Renner v. Schools of Ann Arbor, 185 F3d. 635, 642 (6'"

Gr. 1999).

Appel I ants requested an adm ni strative due process
hearing in July, 1999, to address deficiencies in the proposed
I ndi vi dual Education Plan, (“I1EP"), drawn up by Fayette County
to neet MR D.’s needs. The Adm nistrative Determ nation denied
Appel I ants’ request for conpensatory education or tuition
rei nbursenent, but did order that the Fayette County Board of
Education provide MR D. wth three years of occupationa
therapy. On adm nistrative appeal to the Exceptional Children

Appeal s Board, the Admi nistrative Determ nation was affirned.



The Fayette Circuit Court in turn affirnmed the Board’ s ruling.
This appeal is fromthat decision.

20 U. S.C. Section 1415(e)(2), the Individuals with
Disabilities Act, provides that “any party aggrieved by the
findings and deci sions nade by a state educati onal agency shal
have the right to bring a civil action with respect to the
conplaint. . . .” The statutory intent of the |IDEA is adopted
at KRS 157.200, and 707 KAR 1:015, et seq.

Under the | DEA, states are provided federal funds to
defray the costs of educating children with disabilities. 20
U S.C Section 1411. States are required to provide a “free
appropriate public education [“FAPE’] . . . for all children
wth disabilities. . . .” 20 USC Section 1412(a)(1)(A). The
definition of a FAPE is an education “which enphasi zes speci al
education and rel ated services designed to neet that child s
uni que needs.” 20 USC Section 1400(c). “Special education
means specially designed instruction, at no cost to parents or
guardi ans, to neet the needs of a handicapped child. . . .7 20
USC Section 1401(a)(16).

MR D. entered the Fayette County school system at age
7. MRD.’s teacher at that tine recommended that he be offered
assistance due to his difficulties. Despite the child s obvious
needs, MR D. was not eval uated for special education needs, nor

was he provi ded appropriate support services. Appellants assert
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that the failure to tinmely refer the child for special education

eval uation was a violation of 707 KAR 1: 170 and 707 KAR 1:190.
In fourth grade, at age 11, MR D. was eval uated by

Fayette County for special education. The |IEP devel oped that

year provided for “pull-out” individualized education for 30

m nutes each day. |In fifth grade, MR D. was placed full tine

in the resource room for special education. In sixth grade,

MR D. was placed in a regular classroom |In seventh grade,

MR D. was returned to the resource roomfull-tinme. 1In eighth

grade, MR D. alternated between the regular classroomand the

resource room No docunentation supported the changes in

pl acenent, and no appropriate eval uations of the risks and

benefits of the changes in placenent were nade in the annua

| EPs. Additionally, it should be noted that the child s IEP

from 1993 required an occupational therapy eval uati on, which was

never performed. Failure to provide services required by an | EP

constitutes a violation of law, and a failure to provide the

child with a FAPE. 34 CFR Section 300.346, App. C, No. 45.
Fayette County clains that the identification of

MR D.’s needs was tinely. The record shows, however, that

MR D. had suffered fromdifficulties with conmunicative skills

since early childhood, and that these difficulties were apparent

to those involved with the child. The child s parents obtained

early intervention services for these difficulties, and provided
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MR D. with speech services and a private school education
before he attended public school, fromthe age of two through
seven. This history of treatnment was inproperly disregarded,
and we find that the formal identification of the child s needs
by Fayette County was untinely.

An | EP whi ch does not address a child s enotional and
behavi oral needs fails to provide the child with the required

FAPE. Cunberland Valley School Dist. v. Lynn T., 725 A2d 215

(Pa. 1998). The school is required to provide classroom or
extracurricular services with a specialist or expert in the area

of the child s special needs. Union School Dist. v. Smth, 15

F3d 1519, 1525 (9'" Gir. 1994). The |EP nust provide objective
criteria for determ ning the progress of the student. Failure
to include such criteria is not harm ess, and constitutes denia

of a FAPE. (eveland Hei ghts-Univ. Heights Sch. Dist. v. Boss,

144 F3d 391, 398-399 (6'" Gir. 1998).

MR D. was placed in the GOW School, a private
institution for children with speech and | anguage | earning
disabilities, for his 1997-98 school year. The GOW School is a
residential school whose mssion is “to prepare young nmen with
speci fic |language learning difficulties, i.e. dyslexia, |anguage
processi ng, non-verbal learning difficulties, for college and
the future.” Prior to the start of the 1998-1999 school year,

MR D.’s parents again requested that the Fayette County schoo

-5-



system provi de an appropriate |EP and FAPE for MR D. Fayette
County failed to develop a mninmally appropriate |IEP for the
child. As a result, Appellants had little choice but to return
MR D. to the GOW School. \Where such a private placenent is
necessary to neet the needs of the child, the parents have the
right to withdraw their children fromthe public school system
and to receive reinbursenent fromthe public school systemfor
the appropriate education. This is particularly so where the
public school systemhas failed to provide the child wth an

appropriate education. Florence County School District #4 v.

Carter, 114 S.Ct. 361 (1993); School Com of Burlington v. Dept.

of Educ. O Mass., 471 U.S. 359, 369 (1985).

Appel | ee Fayette County Board of Education responds
that the services provided by the public schools were sufficient
to mneet MR D.’s needs. Fayette County clains that decisions
made by the school district regarding the education of a
di sabled child are entitled to a presunption of appropriateness.

Al anb Heights Indep. School Dist. v. State Board of Educati on,

790 F2d 1153 (5'" Cir. 1986). KRS 13B.090(7) places on the
parents of the child the burden of showi ng that the agency is
required to take action. W find that MR D.’s parents net this
burden by denonstrating the failure of Fayette County to
properly diagnose MR D.; the failure of Fayette County to

provi de a special education geared to MR D.’s needs; and the
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failure of Fayette County to provide assistance for the child in
his area of disability.

Each school district is required to make a full and
i ndi vi dual evaluation of every child within the school district.
20 U.S.C. Section 1412(a)(3)(c); 707 KAR 1:170. Under 707 KAR
1:180, the school may even secure admi nistrative intervention to
assist a child if his parents will not cooperate with servicing
the child s needs. Fayette County was aware of MR D.’s needs,
as evidenced by the testinony of his primary school teachers and
his private tutor, who is a special education consultant for
Fayette County. Additionally, MR D."s parents did all within
their power to neet the very educational needs they urged
Fayette County to recogni ze.

The | aw requires that schools place children in need of
special services in the least restrictive and nost appropriate
environnent. 20 U . S.C Section 1412(5)(B). Specific factors
must be addressed in determ ning such an environnent.

Sacranmento School District v. Rachel H, 14 F.R d. 1398 (9" Gr.

1994). The school district nust determ ne whether placenent of
the child in a regular classroomw th suppl enmental services is

adequate. See: Daniel R R v. State Board of Education, 874

F2d 1068 (5'" Gir. 1989). Placement of the child in the Resource
Room or other segregated area, is only appropriate where that

is the only environment in which the child can receive the



necessary services. Roncker v. Roncker, 700 F2d 1058, 1063 (6'"

Cr. 1982).

M R D. was shuffled back and forth between Resource
Room pl acenent and the regul ar classroom w t hout any evi dence of
a determnation as to which placenent was appropriate for him
The testinony by MR D.’s teachers at the hearing nakes cl ear
that the teachers thensel ves were not aware of what | earning
disability MR D. suffered from or which services were
appropriate for him None of MR D.’s mddl e school teachers
(6'" through 8'" grade) could identify the child s disability or
his | earning strengths or weaknesses. Although a second | EP was
devel oped for MR D. for his seventh and ei ghth grade year,
there is no evidence that this | EP was successfully inplenented;
that the | EP contai ned provisions that would actually aid
MR D.; or that his parents were given copies of the | EP goals,
obj ectives or provisions.

Fayette County asserts that no rei nbursenent for
private services is required where the | EP devel oped by the
public school is “reasonably cal culated to provide educationa

benefits” to the child. Doe v. Bd. O Educ. O Tull ahona County

Schools, 9 F3d 455 (6'" Cir. 1993). Fayette County argues that
M R D. nust show that the Fayette County school systemwas so
deficient that it could not have conferred any educationa

benefit on the child. Fayette County states that all it is
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required to provide is “a basic floor of opportunity.” Fayette
County also clains that MR D.’s parents did not give the
district’s educational system “a chance to succeed” prior to
transferring the child to the GOW School. This statenent is
clearly refuted by the evidence, which shows that MR D. was
involved in the District’s programfor over 8 years, w thout
appropriate services being offered.

The original Adm nistrative Determ nation that MR D
was receiving appropriate services fromthe Fayette County
school system was based on the fact that he received passing
grades in school. Gades are only one criterion used to
det erm ne whether an appropriate education is being provided to

the chil d. See: MS. ex rel S.S. v. Board of Education of

Yonkers, 231 F3d 96 (2" Cir. 2000), holding that passing grades
al one are not sufficient to support a finding that an
appropriate education was provi ded.

Lastly, Appellants object to the Administrative
Determ nation’s finding that the 1999-2000 | EP devel oped for
M R D. was appropriate. The |IEP as devel oped did not address
test taking, study skills, note taking or social interaction.
MR D. provided the testinony of three expert w tnesses, a
speech therapist, a tutor and a psychol ogi st, detailing the
insufficiency of the EP. An IEP nust be calculated to confer

educati onal benefits on the child. See: Mul ler v. Committee on




Speci al Education, 145 FRD 95, 102 (2" Cir. 1998). Fayette

County failed to provide witnesses rebutting the assertions of
t he speech therapist, tutor or psychol ogi st.

Fayette County asserts that the Adm nistrative
Determ nation was not clearly erroneous, and nust be affirned on
appeal. The circuit court, after review of the file, noted that
it was difficult to determ ne whether MR D.’s |imted success
in school was due primarily to the extensive private tutoring,
t herapy and assi stance provided by the parents, but affirnmed the
finding of the Hearing Oficer that Fayette County’ s |EP
provided a free, appropriate public education to the child. W
reverse the circuit court’s holding, and determ ne that MR D
was not provided the FAPE required by law. For this reason, his
parents are entitled to reinbursenent for the private education,
speech therapy and ot her services they have been required to
provi de himdue to the failure of the public school systemto
honor its statutory obligations.

TACKETT, JUDGE, CONCURS.

DYCHE, JUDGE, DI SSENTS.
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