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BEFORE: BUCKI NGHAM McANULTY, and SCHRODER, Judges.
McANULTY, JUDGE. Margo Renee Juett appeals fromthe Owen
Circuit Court’s judgnment and decree of dissolution of marriage
with respect to various issues including child custody, property
di vision, and attorneys fees. After reviewing the record, the
applicable | aw and the argunents of counsel, we affirm

The parties were married in 1981 and separated in
Novenber, 2000. They had two children during the marri age:

Morgan, born in Novenber 1985; and Joshua, born in Cctober 1987.



Throughout the marriage Kinberly (Kim was a sel f-enpl oyed
farmer in partnership with his parents in a beef cattle
operation. Margo has had several jobs but was enployed as a
casewor ker for the Commonweal th’s Cabinet for Famlies and
Children during the last ten years of the marriage. The couple
used Kims incone primarily for famly expenses and Margo was
all owed to spend her incone as she pleased. In addition, Kinms
rel ati ves provided financial assistance especially in purchasing
the famly residence and farm property.

On Cctober 23, 2001, the trial court entered its
findings of fact, conclusions of |law, and decree of dissolution.
Cenerally, the court found that a large portion of the couple’s
residential and farmrealty consisted of non-marital property
bel onging to Ki mand awarded hi m both subject to his assunption

of the debt associated with them and division of the narital

portion. It held that each party should retain their own
vehi cl es, bank accounts, retirenment account, |RA account, life
i nsurance, equi pnent, livestock, and furniture currently in

their possession. The court ordered equal division of the
marital property, which anbunted to a total of $162,563.78 or
$81, 281. 89 each. After deducting her retirenment, deferred
conpensation, and noney froma joint bank account, Margo was to
recei ve a cash paynment from Ki m of $67, 752. 89 as the bal ance of

her share of the marital property. The court also granted the
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parties joint custody of the two children with Kimserving as
primary residential custodian and Margo payi ng child support of
$79.56 per week. The court ordered Kimto pay Margo mnai nt enance
of $50.00 per week for three years or until she remarri es.
Finally, the court denied Margo’ s request for attorneys fees.

Margo rai ses nunerous issues with respect to the tria
court’s judgnment including child custody, property division,
mai nt enance, and attorneys fees. Although she does not
strenuously oppose joint custody of the children, Margo contends
the court abused its discretion by designating Kimas the
primary residential custodian, requiring her to pay child
support, and prohibiting visitation when she is in the conpany
of an acquai ntance naned Sterling Ford. Mrgo argues that Kim
is a physically abusive, violent individual that abuses al coho
and recreational drugs. She points especially to an incident
t hat occurred on Novenber 24, 2000, where Kimwas arrested and
charged with assault in the fourth degree, resisting arrest, and
terroristic threatening, after he allegedly verbally abused
Margo and the coupl e’ s teenage daughter and shoved Margo severa
tinmes. She also states that Kimhit her several other times and
| ocked her out of the house when he was drunk. She also
presented sone testinony that Kimhad used cocai ne.

Under KRS 403.270(2), the trial court shall determ ne

cust ody based on the best interests of the child. Factors



relevant to this determ nation include, inter alia, the w shes

of the parents, the wi shes of the child, the interaction of the
child with his parents and siblings, the child s adjustnment to
his home, school, and community, and information and evi dence of
donestic violence. See KRS 403.270(2)(a), (b), (c), (d), and
(f). “The court shall not consider conduct of a proposed
custodi an that does not affect his relationship to the child.

I f domestic violence and abuse is alleged, the court shal
determ ne the extent to which the donestic viol ence and abuse
has affected the child and the child s relationship to both

parents.” KRS 403.270(3). See also Powell v. Powell, Ky., 665

S.W2d 312 (1984).
As a general rule, the trial court has broad
di scretion in determning the best interests of children when

awardi ng child custody. Krug v. Krug, Ky., 647 S.W2d 790, 793

(1983); Squires v. Squires, Ky., 854 S.W2d 765, 769 (1993). In

reviewing a child custody determ nation, the appellate court
reviews the trial court’s factual findings for clear error.

Reichle v. Reichle, Ky., 719 S.W2d 442, 444 (1986); Bashamv.

W1 kins, Ky. App., 851 S.W2d 491, 493 (1993). Findings of fact
are clearly erroneous if they are manifestly agai nst the wei ght

of the evidence or not supported by substantial evidence. Wlls

v. Wells, Ky., 412 S.W2d 568, 571 (1967); Poe v. Poe, Ky. App.,

711 S.W2d 849, 852 (1986). In addition, a trial court’s



deci sion on the type of custody, i.e., sole or joint, should not
be di sturbed absent an abuse of discretion. Squires, 854 S.W2d

at 770; Cherry v. Cherry, Ky., 634 S.W2d 423, 425 (1982).

Abuse of discretion inplies arbitrary or capricious action under
circunstances that result in an unreasonabl e and unfair

decision. See Sherfrey v. Sherfrey, Ky. App., 74 SSW3d 777,

783 (2002)( citing Kuprion v. Fitzgerald, Ky., 888 S.W2d 679,

684 (1994)). More specifically, a trial court’s designation of
the primary residential custodian is a factual issue that shoul d
not be overturned if supported by substantial evidence. See

Aton v. Aton, Ky. App., 911 S.W2d 612, 615-16 (1995).

“*Substantial evidence is evidence of substance and rel evant
consequence sufficient to i nduce conviction in the m nds of
reasonabl e people.” Sherfrey, 74 S.W2d at 782.

Wi | e Margo enphasi zes Kini s abusi ve behavi or toward
her and all eged drug use, it is unclear how the children were
directly affected by this behavior other than the Novenber 24,
2000 incident. However, there was sone evidence that Margo al so
denonstrat ed viol ent epi sodes and al cohol abuse. The trial
court referred to various facts in support of its child custody
deci sion including the proximty of the grandparents’ farm
which the children visited often; the age of the children, both
of whom are teenagers; the desire of the children to live with

the father; and the life-long residency of the children in the
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marital home where Kimcontinues to reside. Mrgo chall enges
the trial court’s finding on the children’s desire to live with
their father, but the evidence indicated that since the summer
of 2001, both children had eschewed an alternating |iving
arrangenent in favor of staying with their father. In addition,
Margo had devel oped a close, romantic relationship with Sterling
Ford, who has been convicted and inprisoned for drug trafficking
and engaging in organized crinme. The children had expressed
sone trepidation toward Ford and his presence influenced the
daughter’s preference for living wwth her father. It is clear
the trial court thoroughly considered the various factors
delineated in KRS 403.270. Based on the evidence as a whole, we
cannot say the court’s factual findings with respect to the
children were clearly erroneous or that it abused its discretion
in awarding joint custody with Kimas the primary residentia
cust odi an.

Margo contests the trial court’s visitation
restriction involving Sterling Ford. The court granted her
liberal visitation, but stated it could not occur in the conpany
of Sterling Ford. As indicated above, even though they did not
testify at the hearing, the children had attenpted to avoid
contact with Ford. Under KRS 403.320, a non-custodial parent is
entitled to “reasonable visitation” with the trial court

enpowered to i ssue orders on the frequency, timng, duration,
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conditions, and nethod of scheduling. GCenerally, an appellate
court should not reverse a trial court’'s determ nati ons on
visitation absent a mani fest abuse of discretion or clear error

inlight of the facts of the case. Drury v. Drury, Ky. App., 32

S.W3d 521, 525 (2000). In this case, the trial court awarded
l'iberal visitation with a restriction based on the best
interests of the children. Its restriction concerning Sterling
Ford was supported by the evidence and was not unreasonabl e, and
t hus was not an abuse of its discretion.

Margo al so chal l enges the trial court’s property
di stribution. Her major conplaint concerns the court’s
designation of the non-marital conponent of the marital
residence and the 287-acre farm which Kimworked partly in
partnership with his father. The financial maneuvers associ ated
with the transfers of these properties are sonmewhat conplicated
and were designed to avoid unfavorabl e tax consequences.

The marital hone was transferred by Mark Juett, Kinis
ol der brother, and his wife to Margo by deed dated Septenber 18,
1982, for a stated sum of $66,000. A few weeks later, the
property was transferred to Kimand Margo as joint tenants
t hrough a straw man transaction involving a trustee. The
$66, 000 paid to Mark consisted of $65,000 borrowed fromKims
mat ernal grandfather, Oville Rose, and $1,000 in cash paid by

Kim In conjunction with the Ioan from his grandfather, Kim
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executed a pronissory note on Septenber 30, 1982, payable to
Oville Rose for $65,000. Wen Oville Rose died in 1990, his
wi fe, Frances Rose, inherited the bulk of his estate including
the note. Dorothy Juett, the Roses’ daughter and Kinis nother,
subsequently inherited the note on Frances's death in 1997. Kim
testified that the parties nmade no paynents on the note and
Dorothy testified that she does not expect any paynents on the
note. In addition, in July 1998, Ki m borrowed $50,000 fromhis
parents to finance inprovenents in the house and executed a
prom ssory note to Dorothy in that anopunt.

The farm property was transferred to Kimfrom Frances
Rose by deed dated August 7, 1997, for a stated consideration of
$250,000. In order to avoid application toward the estate tax
exenption, Kimexecuted a prom ssory note payable to Frances for
$250,000 at 7% interest. As with the above-described house
note, when Frances died in Septenber 1997, Dorothy Juett
inherited the prom ssory note. Dorothy then decided to use the
$250, 000 obligation to benefit her two sons, Mark and Kim by
gi ving them each ownership interest in half of the note with Kim
to receive yearly gift credits of $10,000 on his half of the
note and his paying Mark $125,000 in yearly installnents of
$10,000 for Mark’s half of the note. Consistent with this plan,
Ki m made three yearly $10, 000 paynents (totaling $30,000) to

Mark in 1998, 1999 and 2000, out of a checking account in his
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nanme. Kimalso assigned to Mark his interest in several other
certificates of deposit he inherited as co-owner with Frances
Rose in the anobunt of $36,500. Also, Dorothy credited Kimw th
$40, 000 or $10,000 for each of the years of 1998, 1999, 2000,
and 2001 as gifts. As further evidence of Kims obligation to
Mar k, Kim executed a promi ssory note to Mark in August 1998 for
$88, 500. 00 representing the remai ni ng bal ance owed to Mark (plus
interest) on his half of the original note payable in yearly
$10, 000 install nents.

In its judgnent, the trial court found the marital
residence had a fair market value at the tinme of the divorce of
$145, 000 based on the parties’ appraisals® with an equity anount
at the tinme of dissolution of $95, 000 ($145,000 m nus the
$50, 000 debt to Dorothy). The court apportioned the non-narital
and marital portions of the equity, 98.5% and 1.5%

respectively, under the fornula set out in Brandenburg v.

Brandenburg, Ky. App., 617 S.W2d 871 (1981), based on its

finding that only the $1,000 cash down paynment was made with
marital funds resulting in $1,425 of the equity constituting
marital property. The court awarded Kimthe residentia
property, assigned himthe $50, 000 prom ssory note to Dorothy,
and found the forgiveness of the $65,000 note was a gift to Kim

from hi s grandfat her and/ or nother.

! Kimis and Margo’'s experts apprai sed the residential property at $138, 000 and
$145, 000, respectively.



As for the farmrealty, the trial court found that a
current fair market value of $477,000 based on the parties
appraisal s> with an equity basis at the time of dissolution of
$324,551 after subtracting $67, 449 ($125, 000 ni nus $57,551 in
paynents) owed to Mark Juett and $85, 000 ($125, 000 mi nus $40, 000
in forgiven credits) owed to Dorothy Juett fromthe origina
$250, 000 prom ssory note to Frances Rose. It found that of the
$97, 551 ($36,500 plus $21, 051 plus $40,000) in total
contributions nmade to reduce the original purchase price and
used to arrive at the equity anmount, $76,500 ($97,551 minus the
$21, 051 paynents of principal to Mark) came from non-nmarital
funds resulting in 78% of the total contributions being non-
marital and 22% marital, so applying these percentages,
$71, 401. 22 (22% of 342,551) of the equity at the tinme of
di ssolution constituted marital property.

Margo questions the trial court’s marital/non-marital
classifications and its findings concerning which anmounts
constituted gift proceeds with respect to both pieces of realty.
She al so chal |l enges the court’s equal division of the marital
property. Generally, a trial court is not required to divide
mari tal property equally, but has discretion as long as the
division is in just proportions considering the rel evant

factors. See Brosnick v. Brosnick, Ky. App. 974 S.W2d 498, 503

2 Kims and Margo’ s experts apprai sed the farm property at $463, 000 and
$491, 000, respectively.
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(1998); Russell v. Russell, Ky. App., 878 S.W2d 24, 25 (1994).

A trial court’s designation or characterization of property as
marital or non-marital also should not be disturbed unless it is

clearly erroneous. See, e.g., Underwood v. Underwood, Ky. App.,

836 S.W2d 439 (1992); Calloway v. Calloway, Ky. App., 832

S.W2d 890 (1992). The trial court’s decision, however, is

gui ded by certain statutory dictates that create evidentiary

presunptions. For instance, KRS 403.190(3) provides that “[a]l]l

property acquired by either spouse after the marriage and before

a decree of |egal separation is presunmed to be marital property
.7 This presunption has been held to include the increase

or appreciation in property. See Travis v. Travis, Ky., 59

S.W3d 904 (2001). This presunption nmay be rebutted or overcone
by reasonably persuasive evidence that the property was
acquired, inter alia, by gift, and with respect to any
appreci ation was not due to the efforts of the parties.® See KRS

403.190(2) (a) and (3); Travis, supra. This exception to the

marital property presunption extends to gifts constituting

forgiveness of debt by a creditor. Underwood, supra. Whether

an itemis a gift is a factual issue with the donor’s intent

3 The court in Underwood indicated case | aw suggested a “clear and convinci ng”
standard of proof, but the court criticized this heightened standard. See
Underwood, 836 S.W2d at 441-42 n.1. Although not specifically rejecting the
hi gher standard, the Suprene Court in Travis utilized | anguage suggesting a

| ower “reasonabl eness” standard of proof for rebutting the presunption
consistent with the Underwood court’s critique. See Travis, 59 S.W3d at
912-13.

-11-



being the primary factor, but other factors include the source
of the noney used to purchase the itemand the status of the
marriage at the tine of the transfer. Calloway, 832 S.W2d at

892 (citing ONeill v. ONeill, Ky. App., 600 S.W2d 493

(1980)). dGfts to an individual spouse are considered non-
marital property to be assigned to the donee; whereas, gifts to
both spouses by a third party are considered marital property
subj ect to division based on the factors in KRS 403.190(1)(a)-
(d)y. 1d.

In the current case, the trial court characterized
$1,425 (2% of the total equity of the residential realty and
$71,401.22 (22% of the total equity of the farmrealty as
marital property and then included those anbunts within its
award of equal (50% distribution of marital property between
the parties. The initial characterizations were based |argely
on the court’s findings that various contributions to the
purchase of these properties involved gifts through forgi veness
of debt. Margo admits that Kim presented sufficient evidence of
the debts associated with the purchase of these properties
t hrough vari ous prom ssory notes, but she argues the evidence
was insufficient to show an intent by Kims famly to nmake gifts
solely to Kimof either |and or personality.

Despite Margo’s attenpt to attack the court’s finding

of donative intent by characterizing the Juett famly’'s actions
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as nerely attenpts to avoid taxation, we believe the tria
court’s findings are supported by sufficient evidence. The
prom ssory notes obligated Kim al one and did not include Margo.
It is undisputed that neither party made any paynents on the
$65, 000 note associated with the residential realty and that it
was executed shortly after the parties were married and before
there was any cl ose relationship between Margo and Orville Rose.
Dorot hy Juett, who inherited rights to the note, also testified
that she did not expect paynent of this note. Simlarly, the
evi dence showed t hat Dorothy had cancel |l ed $40, 000 of the debt

on the $250,000 farmrealty note. C. f. Underwood, supra

(upholding trial court’s finding of a gift to both spouses by
forgi veness of debt for noney borrowed by the couple from
husband’ s father to purchase residence). |In addition, the tria

court’s application of the Brandenburg fornula to the

appreci ated value of the farmrealty was proper given the

evi dence that Margo had nmade no contributions to the increased
val ue through nonetary infusion or inprovenent activities, so-
called “sweat equity,” and expert evidence that the genera
appreciation rate for real estate was 6% per year. Dorothy
testified that her plan to forgive half of the $250,000 note in
yearly $10,000 increnments and have Kim pay Mark on the other
hal f was intended to transfer ownership in the farmto Kimwhile

treating the two siblings equally. As the trial court noted,
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the purchase price of the farmin 1997 was understated to such
an extent as to indicate a donative intent and constitute a
tracing of the appreciated value to the gift. W believe Kim
presented sufficient evidence to rebut the presunption that the
appreci ated value of the farmwas marital property. Further,
the equal division of the marital property was not an abuse of
di scretion especially considering the contribution of each
spouse to its acquisition. See, e.g., KRS 403.190(1)(a).

Margo objects to the trial court’s failure to include
as marital property proceeds fromthe sale of cattle and the
t obacco crop, and the value of living cattle on the farm The
court included half of the value of six bulls as marital
property but found that the living cattle and proceeds fromthe
sale of other cattle were encunbered by debt. It also found
that the proceeds fromthe sale of the tobacco had been used for
marital expenses. There was evidence that the farm partnership
had an on-going line-of-credit evidenced by a $25,849.88 note
with Citizens Bank, another $10,199.35 note with First Farners
Bank, and a $15,000 note to Dorothy Juett related to operating
expenses of the farm Kimtestified that he applied proceeds
fromthe sale of cattle and tobacco for general operating
expenses of the farm He al so provided bank records show ng
paynents for farm expenses, such as feed and cattl e purchases.

Margo argues that the debt was incurred after the date of
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separation and should not affect the determ nation of marital
property as of that date. The record indicates, however, that
the farmnote to Dorothy Juett was incurred in June 2000, and
the G tizens Bank line-of-credit note involved charges prior to
separation. W believe there was sufficient evidence to support
the trial court’s finding that the proceeds fromthe sal e of
cattl e and tobacco and the value of the live cattle were offset
by debt and operating expenses.

Finally, Margo contests the trial court’s award of
mai nt enance and failure to award her attorneys fees. Under KRS
403.200(1), the trial court has discretion to award mai nt enance
where a spouse | acks sufficient property, including marital
property apportioned to her, for her reasonable needs, and is
unabl e to support herself through appropriate enpl oynent.
Factors relevant to this determ nation include the financi al
resources of the party seeking naintenance, the time necessary
to acquire education and training to find enploynent, the
standard of |iving established during the marriage, the duration
of the marriage, the age and physical and enotional condition of
t he spouse seeking mai ntenance, and the ability of the paying
spouse to neet his/her needs. KRS 403.200(2). A trial court
has broad discretion in deciding whether to award nmai ntenance in
the first instance, as well as in determ ning the anmount and

duration of a maintenance award. Leveridge v. Leveridge, Ky.
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App., 997 SSW2d 1, 2 (1999); Gentry v. Centry, Ky., 798 S.W2d

928, 937 (1990).

The trial court found that Kimhad a gross yearly
i ncone of approximately $45, 000 and Margo earned $24, 556 per
year. Margo was apportioned $81,281.89 in marital property with
a net amount of approximately $60, 000 m nus debts. She has been
enpl oyed for several years but |acks a college education or
special training. The parties were narried for nineteen years
and enjoyed a confortable, but not extravagant lifestyle. Wile
Ki m was awar ded assets of approxi mately $700, 000, nmuch of it was
non-marital farmand residential property with limted profit
earning potential. Under the circunstances we cannot say the
trial court’s award of $50 per week for three years to Margo was
an abuse of discretion.

Under KRS 403.220, a trial court may order one party
to pay a “reasonabl e amount” for the attorneys fees of the other
party if there is a disparity in the financial resources of the
parties. Even if a disparity exists, however, whether to order
such paynment is within the sound discretion of the trial judge.

Nei dl inger v. Neidlinger, Ky., 52 S.W3d 513, 519 (2001)(listing

cases); Underwood, supra. Under the decree, the marital

property was divided equally, and a | arge portion of the
property awarded Ki mwas real property. The court al so assigned

Kim nost of the debt. As indicated earlier, Margo is enpl oyed
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and wi Il receive over $60,000 in cash fromthe asset division.
Margo has not shown that the trial court’s failure to award her
attorneys fees constituted an abuse of discretion.
The judgnent of the Onen Circuit Court is affirned.
SCHRODER, JUDGE, CONCURS

BUCKI NGHAM JUDGE, CONCURS | N RESULT ONLY.
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