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POTTER, SPECI AL JUDGE: Charity Lynn Wernigk appeals froma jury
verdi ct convicting her of two counts of third-degree rape.
Werni gk contends that the trial court erred when it failed to
conduct a conpetency hearing; that the trial court erroneously
excl uded evi dence that her accuser, E. E., a juvenile, had

previ ously been charged with sodom zing Wernigk's five-year-old

! Seni or Status Judge John Wods Potter sitting as Special Judge by assignment
of the Chief Justice pursuant to Section 110(5)(b) of the Kentucky
Constitution.



son; that the trial court erred by failing to suppress her
confession; that a manifest injustice occurred when the tria
court allowed the introduction of evidence regarding statenents
made by E. E. to his brother; and that the trial court erred by
permtting the introduction of evidence concerning prior bad
acts involving Wernigk. For the reasons stated bel ow, we
affirm

Prior to the allegations being brought against
Wer ni gk, Werni gk and her husband had reported to Lexington
Police detectives that E. E. had sexually abused the Wernigk’'s
five-year old son. During the subsequent juvenile proceedings,
E. E admtted that he had sodom zed the child. However, also in
the course of the juvenile proceedings, E. E alleged that he
had participated in sexual intercourse with Werni gk when he was
14 years old. During the subsequent police investigations of E.
E.’s allegations, Wrnigk confessed to having had sexua
intercourse with E. E. on three separate occasions, and that she
knew t hat he was under the age of sixteen on two of those
occasi ons.

On March 5, 2001, Wernigk was indicted for two counts
of third-degree rape, Kentucky Revised Statutes (KRS) 510.060. 2
A jury trial was held on January 21, 2001. The evidence at

trial was straightforward. The Conmonwealth called E. E. and

2 For reasons not entirely clear fromthe record, on August 14, 2001, the
Fayette Grand Jury returned a superceding indictnent on the sane char ges.



i ntroduced Wernigk’s taped confession along with several letters
Werni gk had witten to EE E. Wernigk’s defense was that E. E
had made-up the all egations against her in retaliation for the
Werni gks pursuit of the sexual abuse charges against him and
expl ai ned her confession as the product of police pressure and
Wernigk’s |owered nental abilities.

Following a jury trial, Wernigk was found guilty of
two counts of third-degree rape. On Novenber 6, 2001, in
accordance with the jury verdict and sentencing reconmendati on,
the trial court entered final judgnent convicting Wernigk of two
counts of third-degree rape and sentencing her to a total of two
and one-half years inprisonnent. Inposition of sentencing was
suspended, and Werni gk was pl aced on probation for a period of
five years. This appeal followed.

First, Wernigk contends that the trial court erred
when it failed to follow the requirenments of KRS 504.100 by
failing to conduct a hearing to determ ne the conpetency of
Wernigk to stand trial

KRS 504.100(1) requires a court to appoint a
psychol ogi st or psychiatrist "to exam ne, treat and report on
t he defendant's nmental condition" whenever "the court has
reasonabl e grounds to believe that the defendant is inconpetent

to stand trial." Thonpson v. Conmonweal th, Ky., 56 S.W 3d 406,

408 (2001). Crimnal prosecution of a defendant who is



i nconpetent to stand trial is a violation of due process of |aw
under the Fourteenth Amendnment. Id. (citing Medina v.
California, 505 U S. 437, 439, 112 S. . 2572, 2574, 120 L.Ed.2d
353 (1992)).

"Once facts known to a trial court are sufficient to
pl ace a defendant's conpetence to stand trial in question, the
trial court nust hold an evidentiary hearing to determ ne the

guestion.™ MIlls v. Commonweal th, 996 S.W2d 473, 486 (1999),

cert. denied, 528 U S. 1164, 120 S.Ct. 1182, 145 L. Ed.2d 1088

(2000) (citing Drope v. Mssouri, 420 U. S. 162, 180, 95 S. Ct.

896, 908, 43 L.Ed.2d 103 (1975) and Pate v. Robinson, 383 U. S

375, 385-86, 86 S.Ct. 836, 842, 15 L.Ed.2d 815 (1966)). The
standard of review in such a case is, "[w] hether a reasonable
judge, situated as was the trial court judge whose failure to
conduct an evidentiary hearing is being reviewed, should have
experienced doubt with respect to conpetency to stand trial."
Id.

On April 10, 2001, Wernigk filed a notion seeking
funds for a psychol ogi cal exam nation and evaluation. At a
subsequent hearing on the notion, in an exchange that | asted
|l ess than a m nute, Wernigk’s counsel advised the trial court
that her client had been seeing a therapist as part of her bond

requirenents in District Court, and that although the therapi st

did not feel conpetent to evaluate Wernigk the therapist felt



t hat Werni gk should be evaluated. The trial court later entered
an order approving paynent to Dr. Douglas D. Ruth, MD., a
forensic psychiatrist, to conduct a psychol ogi cal exam nation
and eval uati on.

Later in the proceedings, at a suppression hearing
regardi ng Werni gk’s confession, the issue of Wernigk’'s
conpetency was briefly addressed when Werni gk’ s husband
testified that Werni gk had a “special education background” and
functioned at the level of a 15 or 16-year old. In addition, at
t he suppression hearing, the trial court had the opportunity to
observe Wernigk testify.

As previously noted, the trial court is only obligated
to hold a hearing if it “has reasonable grounds to believe the
defendant is inconpetent to stand trial.” Here the court had no
such grounds. Though funds for an eval uati on were approved, no
expert opinion was presented regardi ng Wrni gk’ s conpet ency and,
based upon our review of her suppression hearing and tria
testinmony, there was nothing in Wrnigk’'s deneanor on those
occasi ons whi ch woul d have suggested that she was not conpetent
to stand trial. Perhaps it would have been best if the court

had asked to see Dr. Ruth’s report,® but the court was entitled

3 Al 'though no conpetency hearing was ever held and Dr. Ruth’s report is not in
the record, the sex offender evaluation perforned after the conviction refers
to Dr. Ruth’'s eval uation.



to assunme that if the report had indicated that Wrnigk was
i nconpetent her attorney woul d have raised the issue.

In summary, a reasonable judge, situated as was the
trial court judge, would not have experienced doubt wi th respect
to Wernigk’s conpetency to stand trial.

Next, Wernigk argues that the trial court erred when
it denied her notion to introduce into evidence that E. E. had
been charged with, and admtted guilt in juvenile court to,
sodom zing the Wernigk’s five-year-old son. W agree with the
Commonweal th that this issue is not properly preserved for
appel | ate revi ew.

On Septenber 5, 2001, Wernigk filed a notion pursuant
to Kentucky Rul es of Evidence (KRE) 412(b)(3) “to all ow evidence
of the conplaining witness past crimnal sexual behavior which
i nvolved the mnor child of the defendant[.]” The notion
further stated that “[t]his evidence is necessary to inpeach the
conplaining wwtness’ credibility and to show bi as.”

On Septenber 7, 2001, a hearing was held to determ ne
whet her evi dence of the victims past crimnal sexual behavior
woul d be admtted at trial. Following the hearing, the tria
court ruled that Wernigk could introduce evidence that the
Werni gk’ s had brought charges against the juvenile and that the
juvenile first reported the sexual allegations against Wernigk

whi |l e being investigated on those charges; however, the tria



court ruled that Wernigk could not introduce evidence concerning
t he exact nature of the crine.

After the trial court’s ruling, the Commonweal th
indicated that it mght want all of the evidence concerning the
charges against the juvenile to cone in rather than to proceed
under the trial court’s ruling. The trial court stated that the
parties could of course agree to allow all of the evidence to
conme in.

The Commonweal th subsequently noved the trial court to
reconsider its ruling and either keep out all of the evidence
concerning the charges against E. E., or allowit to introduce
evi dence concerning the nature of the charges and to present
evi dence regardi ng how the juvenil e’ s sexual contact with
Werni gk m ght have caused E. E. to sexually abuse the Wernigk’s
child. At this point Wernigk accepted the trial court’s prior
ruling and argued agai nst all owi ng evi dence concerni ng the exact
nature of the crinme. Presumably Werni gk reasoned that if the
exact nature of the crinme were to be admtted, the Commonweal t h
woul d be entitled to introduce evidence linking E. E.'s sexua
contact with Wernigk to his abuse of the Wernigk’s child,

t hereby negating Wernigk's attenpt to show bias and enhanci ng
t he consequences of her crine to include corrupting E. E into

sexual | y abusing the Wernigk child.



A point of error not raised in the | ower court cannot

be rai sed on appeal. Taylor v. Comonweal th, Ky., 461 S. W2d

920, 923 (1970) cert. denied 92 S.Ct. 126, 404 U. S. 837, 30
L.Ed.2d 70. Wiile Wernigk initially raised the argunent that
she should be allowed to present evidence concerning the nature
of the crinme, she subsequently abandoned the argunent. An
appellant is not permtted to argue one way to the trial court

and another way to the appellate court. Henson v. Commonweal t h,

Ky., 20 S.W3d 466, 470 (1999). Inasnuch as Werni gk abandoned
her argunment to introduce evidence of the exact nature of E.
E.”s crime before the trial court, this issue is not properly
preserved for our review.

Next, Wernigk contends that the trial court erred by
failing to suppress her confession to having sexual contact with
the juvenile on the basis that (1) the confession was not
voluntary and (2) on the basis that the confession was not
properly corroborated as required by Kentucky Rules of Crim nal
Procedure (RCr) 9.60.

To determ ne whether a confession is the result of
coercion, one nust look at the totality of the circunstances to
assess whet her police obtained evidence by overbearing the
defendant's will through making credible threats. Arizona v.
Ful m nante, 499 U. S. 279, 286-88, 111 S. C. 1246, 1252-53, 113

L. Ed. 2d 302 (1991); Allee v. Commonweal th, Ky., 454 S. W 2d 336,




341 (1970). The three criteria used to assess voluntariness are
1) whether the police activity was "objectively coercive;" 2)
whet her the coercion overbore the will of the defendant; and 3)
whet her the defendant showed that the coercive police activity
was the "crucial notivating factor"” behind the defendant's

confession. Mrgan v. Commonwealth, Ky., 809 S.w2d 704, 707

(1991) (adopting federal due process standards of MCall v.
Dutton, 863 F.2d 454 (6th Cir.1988). Any statenment that was not
the product of the defendant's free choice at that tine was not

voluntary. Henson v. Commonweal th, Ky., 20 S. W 3d 466, 469

(1999).

The issue of voluntariness of a confession is a m xed
question of fact and law. I1d. Wen the trial court is faced
with conflicting testinony regarding the voluntariness of a
confession, its determ nation, including its eval uation of

credibility, if supported by substantial evidence, is

conclusive. 1d. (citing Cawford v. Commonweal th, Ky., 824

S.W2d 847, 849 (1992); Harper v. Commonweal th, Ky., 694 S. W 2d

665 (1985); Edwards v. Conmmonweal th, Ky., 500 S.W2d 783 (1973);

and RCr 9.78).

At the suppression hearing, Detective Harris testified
that he interviewed Werni gk on January 31, 2001. Prior to
di scussing the allegations of Wernigk’'s inproper sexua

relationship with the juvenile, Detective Harris read Werni gk



her Mranda rights. |In addition to reading Wrni gk her rights,
Detective Harris showed her a Mranda warning card and Werni gk
signed the back of the card to indicate that she had been
i nformed of those rights and that she understood those rights.
Detective Harris further testified that Werni gk did not appear
to be incapacitated in any way and that her behavi or indicated
t hat she did understand her rights.

Detective Harris also testified that, before asking
Wernigk to give a taped statenent, he briefly went over the
all egations with her and gave her the opportunity to respond.
Wernigk at first denied the allegations, but after Detective
Harris confronted her with two letters she had witten to the
juvenile, she admtted that she had had sexual contact with E
E.

Harris testified that when he was confident that
Wer ni gk understood her situation and was willing to honestly
explain her relationship with the juvenile, he asked her to give
a taped statenent, to which Wernigk agreed. Detective Harris
then played a portion of the tape indicating that Wrni gk had
affirmatively stated that she understood her Mranda rights and
was willing to give a taped statenent.

Upon our exam nation of the record and according
appropriate deference to the trial judge's superior opportunity

to observe the deneanor of the w tnesses, we concl ude

10



that Werni gk’s January 31, 2001, confession was vol untary.

There was no |l engthy period of detention or repeated rounds of
interrogation. There was no indication of any physical abuse.
Werni gk was i nforned of her constitutional rights, signed a card
acknow edgi ng that she understood those rights, and verbally
acknow edged that she understood her rights. Based upon these
factors, we are bound by the principle that, if supported by
substantial evidence, the factual findings of the trial court
are conclusive.* Henson at 469 — 470.

Wth regard to Wernigk’s claimthat the trial court
shoul d not have adm tted her confession because it was not
corroborated as required by RCr 9.60, this argunent is w thout
merit. Wernigk’s confession to sexual contact with E. E when
he was under sixteen years of age was corroborated by the
testinmony of E E

Next, Werni gk contends that the trial court erred when
it allowed the introduction of evidence regarding statenents by

E. E to his brother, who did not testify at trial.

4 Wernigk also contends that the trial court “was apprised that the appell ant
has a nmental disability that causes her to operate on the cognitive |evel of
a thirteen year old.” However, the actual testinmony to which the appellant
refers came from her husband and nerely indicated that he believed his wife
functioned on the educational |evel of a sixteen or seventeen year old. W
are not convinced that his layman’s testinony was sufficient to raise the

i ssue regardi ng whet her Werni gk was an inpressionable youth or lacking in
intelligence or know edge of the crimnal process.

11



Specifically, Wrnigk contends that it was a violation of the
hearsay rules to permt E. E to testify that he had told

his brother about his sexual contact with Wernigk prior to the
Werni gks bringing their allegation that E. E. had sexually
abused their son.

As previously noted, Wernigk sought to attack E. E.’'s
credibility by asserting that he wongly accused her of a crine
because she and her husband had initiated charges agai nst him
It was relevant that E. E nentioned having sex with Werni gk
before his own problens canme to the attention of the police as
this would rebut the defense charge of recent fabrication. As
we view the testinony, the testinony was adnmtted not to prove
the truth of the matter, i.e., that EE E. had had sexual contact
with Werni gk, but, rather, to prove that E. E. had nentioned the
sexual contact before he told the police. Under these
ci rcunst ances, the reference to the prior consistent statenent

was nonhearsay. KRE 801(c); Berry v. Commonweal th, Ky. App., 84

S.W3d 82, 89 (2001). Moreover, even if the statenent could be
construed as hearsay, we are persuaded that the exception

provi ded by KRE 801A(a)(2) would apply. This rule permts a
prior consistent statenment to be introduced if the statenent is
offered to rebut an express or inplied charge against the

decl arant of recent fabrication or inproper influence or notive.

12



Recent fabrication and i nproper notive by E. E. were central to
Wér ni gk’ s def ense.

Wthout citation to the trial videotape, Wernigk
contends that the trial court had ruled that the statenment had
to cone in through the brother. Qur review of the videotape
does not confirmthis; however, though undoubtedly the
Commonweal th woul d have had a stronger case had it called the
brother to corroborate E. E.’s testinony, it was not required to
do so, and the trial court was wong if it ruled that the
statenent had to conme in through the brother or not conme in at
all. If the trial court nade the ruling that the statenent had
to come in through the brother, the introduction of the
statenment in violation of the trial court’s ruling was harnl ess
error. RCr 9. 24.

Next, Wernigk challenges the court’s ruling that the
Conmmonweal th coul d i ntroduce evidence of other sexual encounters
and uncharged conduct involving her and E. E. Specifically, the
trial court granted a pretrial KRE 404(b) notion by the
Commonweal th to introduce evidence concerning two uncharged
occasi ons of sexual intercourse; evidence that Wrnigk had shown
E. E. pornographic novies and nude pictures of herself; and that
Werni gk had provided EE E. with alcohol to the victimone

eveni ng and that they kissed on that occasion.

13



KRE 404(b) prohibits the evidence from bei ng
i ntroduced “to prove the character of a person in order to show
action in conformty therewwth.” However, it is adm ssible
“[i]f so inextricably intertwined with other evidence essentia
to the case that separation of the two (2) could not be
acconpl i shed wi thout serious adverse effect on the offering
party.” KRE 404(b)(2). dCearly the evidence the of the
unchar ged sexual encounters the Comonweal th sought to introduce
fell into this category. Further, the evidence were part of a
conti nui ng course of conduct which raised reasonabl e inferences
bearing on notive, opportunity, intent, and conmon plan or
schene. KRE 404(b)(1). The whole trial was about the
rel ati onship between Wernigk and the victim The proffered
evi dence sought to flesh out this relationship and was

adm ssible. Lear V. Commonweal th, Ky., 884 S.W2d 657 (1994);

Roberson v. Commonweal th, Ky., 913 S.W2d 310 (1994);

Commonweal th v. English, Ky., 993 S.W2d 941 (1999).

For simlar reasons the evidence concerning the
por nogr aphi ¢ novi es, the nude pictures, the al cohol, and the
ki ssing were adm ssi bl e.

Werni gk al so objects to the tineliness of the
Commonweal th’s notion to present the evidence under KRE 404(b),
whi ch was made two days before trial. However, at trial Wrnigk

never objected on this ground and it is obvious fromthe

14



obj ections that were made that the notion and its contents cane
as no surprise.

Finally, Wernigk contends that the cunul ative effect
of the errors made in the trial require reversal.

Werni gk received a fundanentally fair trial and there
was i nsufficient harm ess error to create a cunul ative effect
whi ch woul d mandate reversal for a newtrial. Tame v.

Commonweal th, Ky., 973 S.W2d 13, 40 (1998); Conpare Funk v.

Commonweal th, Ky., 842 S.W2d 476, 483 (1993).

For the foregoing reasons the judgnent of the Fayette

Crcuit Court is affirned.
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