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SPECI AL JUDGE. !

McANULTY, JUDGE. Kevin Bl edsoe (hereinafter appellant) appeals
his conviction in the Fayette Crcuit Court for two counts of
trafficking in a controll ed substance in the first degree and
one count of being a persistent felony offender in the first

degree. Appellant raises nultiple clains of error on appeal.

1Seni or Status Judge John Wods Potter sitting as Special Judge by
assi gnnent of the Chief Justice pursuant to Section 110(5)(b) of the
Kent ucky Constituti on.



Appel l ant first argues that he shoul d have been
granted a mstrial because two jurors slept during his trial.
After the conclusion of closing argunents, defense counsel asked
to approach the bench. Defense counsel stated that he had neant
to nention earlier to the Coomonweal th, but forgot, that there
was a juror he suspected of sleeping because he was “layi ng
back” and had his eyes closed. Defense counsel was unsure,
however, if he was doing so and also listening to the evidence.
He asked that the juror in question be excused as the alternate
juror. The prosecutor then indicated there was a female juror
who m ght have been sl eeping. Defense counsel requested a
mstrial on the basis that the verdict could not be unani nous.

The judge denied the notion for mstrial. The judge's
comments at the bench are for the nost part indecipherable over
the sound system but the judge at one point stated that it was
uncl ear whether the nale juror was actually sleeping. The
Commonweal t h asked that the court draw an alternate juror in the
usual manner. Appellant renewed his request that the juror he
cited be excused. The court decided to draw an alternate as
usual. Neither of the jurors discussed was di sm ssed as the
al ternate.

Fol l owi ng the selection of the alternate and
retirement of the jury for deliberations, defense counsel asked

to put the deputy in charge of the jury on the record. The



j udge agreed and called the deputy to the bench. The judge said
he had observed the deputy taking water to the male juror in
guestion, and asked if that was because he had seen him
sl eeping. The deputy stated, “I couldn’t tell. H's eyes were
open, his eyes were closed, he was noving around.” He added,
“The lady in back of the lady in red, now she was sl eeping.
had the | ady beside of her el bowi ng her periodically. Gving
her the signal, then she’d el bow her.” He said he didn’t give
her water, just “the elbow” The Commobnweal th Attorney
acknow edged that juror was the one she had noticed. Defense
counsel asked about the male juror again. The judge remarked
t hat when the deputy brought himwater, the juror sat right up
and grabbed it. The court ultimately stated this was an issue
to be decided by appeal .
Appel | ant asserts on appeal that the jurors were
sl eeping during at least a portion of the trial. He argues that
he was entitled to a jury that |listened to the evidence
presented. He also conplains that the jurors were never
guestioned. However, defense counsel did not ask that such a
neasure be taken, and the court did make an inquiry into the
facts when defense counsel and the court questioned the deputy.
There is not a great deal of case law in the
Commonweal th regarding sl eeping jurors, which reassures us that

jurors sleeping through trials is not a persistent problemin



this state. In Shrout v. Comonweal th, 226 Ky. 660, 11 S. W 2d

726, 727 (1928), the Court held that the defendant could not sit
by and observe a juror sleeping wthout asking the court to
rouse himfromhis slunbers. The Court, therefore, found no
reversible error. W find Shrout pertinent in this instance.
Def ense counsel did not raise the issue of his belief that a
juror was sleeping until after the trial had ended.

Mor eover, the defense failed to show that either juror
actually had slept for any appreciable period of the trial. The
remarks by the deputy and the court |ead to doubt that the male
juror was asleep at all; he could have been |listening with eyes
cl osed. The deputy placed water in front of the juror for the
pur pose of checking on him and when he did so the juror
responded i nmedi ately. The deputy further stated that he acted
upon his belief that the female juror may have dozed off by
havi ng her wakened. Thus, it is clear that the court took steps
inthis case to rouse the jurors fromtheir alleged sl unbers.

We find no basis for concluding the jurors were not sufficiently
attentive to the evidence to render a verdict. Thus, we affirm
the trial court’s denial of a mstrial.

Second, appellant argues that the prosecutor commtted
m sconduct by asking a question during voir dire that was
calculated to inflanme the passions of the jury. The

Commonweal th Attorney asked, “Does anyone di sagree that other



probl ems or other crimes stemfrom maybe drug use or drug
selling in this community?” Appellant objected and stated that
the line of questioning was calculated to inflame the jury
because if they found the defendant guilty they would blame him
for other crimes commtted in the county. The bench conference
again is nostly useless, but it seens that the court stated to
the prosecutor, “I always |eave that alone.” The prosecutor did
not return to that line of questioning in voir dire.

We find no error. Although it is unclear, it appears
that the court sided with the defense that the |ine of
guestioning was not proper. Defense counsel did not ask for any
other relief. Nevertheless, even if we regard the objection as
overruled, we find no error.

A wde latitude is allowed counsel in

exam ning jurors on their voir dire. The

scope of inquiry is best governed by a w se

and liberal discretion of the court. The

exerci se of the discretion does not

constitute reversible error unless clearly

abused and when it appears that harnful

prej udi ce has been caused thereby.

Webb v. Commonweal th, Ky., 314 S.W2d 543, 545 (1958). W do

not believe there was any harnful prejudice fromthe single
guestion raised by the Conmonwealth in its voir dire

exam nation. Any question of prosecutorial m sconduct,

nor eover, concerns the overall fairness of the trial. Dean v.

Commonweal th, Ky., 844 S.W2d 417, 422 (1992). There are no

other allegations of inpropriety by the prosecutor, and so we
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concl ude that prosecutorial msconduct was not shown in this
case.

Next, appellant argues that the police detective was
allowed to bolster the credibility of the informants by his
testinony. Detective Eddie Hart testified that he set up the
drug transaction by the informants in this case. Detective Hart
was asked if he found the informants to be reliable and
trustworthy. Defense Counsel objected on the basis that the
“officer’s conclusion is based on facts not in evidence.” The
obj ection was overruled. Detective Hart went on to testify that
these informants were always accurate, always honest and al ways
reliable.

After the Commonweal th announced that its case was
cl osed and the court took a short recess, the court delivered an
adnonition to the jury about the testinony of Detective Hart.
(Counsel s’ discussion of this matter, if any, occurred off the
record during the recess.) The court stated,

Alittle bit ago, when Detective Hart was

testifying there was a question that could

be construed, or his answer could be

construed to bolster the credibility of the

two confidential informants in court. You

all, the jury is the sole judge of the

credibility and truthful ness of the

testinmony that cones fromthe w tness stand.

So y'all should disregard Detective Hart’s

answer to that question insofar as it goes
to what their testinony in court was.



The court asked the defense attorney and prosecutor if there was
anything further, and both indicated satisfaction with the
court’s adnonition.

An adnonition given by the trial court is presuned to
cure the defect in testinony for which it was requested. Neel ey

v. Commonweal th, Ky., 591 S.W2d 366 (1979). Appellant argues

on appeal that the adnmonition cannot be seen as curative due to
the lapse in tinme following the detective’s testinony. W
di sagree. There was no other information presented to the jury
after the detective's testinony, and the recess was brief.
Furthernore, failure to ask for an adnonition earlier is the
failure of appellant. W find no error. Appellant al so argues
about bolstering in the Comonweal th’s cl osing argunent. There
was no objection to these statenents, and so we wi |l not
consi der this unpreserved claimof error.

Next, appellant argues that an entrapnent instruction
shoul d have been given. Appellant contends that there was
evi dence to show that he was nerely a drug user and not a drug
deal er, and so he was entrapped when the informants, who were
adm tted drug users, called himto set up the buy. The defense
of entrapnent is avail able when there is evidence that the
def endant was i nduced by police authorities or a person acting
in cooperation with authorities to commt a crimnal act which

t he def endant was not ot herw se di sposed to comrit. Johnson v.




Commonweal th, Ky. App., 554 S.W2d 401, 402 (1977). The only

i ssue is whether the defendant was ot herw se di sposed to engage
in that conduct or the public servant or the person acting in
cooperation with themnerely afforded the opportunity to commt

the of fense. Commonwealth v. Day, Ky., 983 S.W2d 505, 508

(1999). The crimnality of the defendant’s act depends on
whether the crimnal intent originated in the mnd of the
al l egedly entrappi ng person or in the mnd of the accused. |d.
W agree with the trial court that appellant did not
show that he was entitled to an entrapnent instruction. The
Commonweal th’ s evidence showed that the informants knew
appel | ant as sonmeone who dealt drugs to one of their friends,
and so they gave appellant’s nanme to narcotics officers. One of
the informants, Wendy Merrill, testified that she net appell ant
t hrough this drug-using friend and he consented that the friend
gi ve his phone nunber to Wendy. It was this phone nunber that
the informants used to call and set up the buy. Contrary to
appel l ant’ s assertions, appellant’s witnesses did not testify
that he was nerely a user. |Instead, appellant’s girlfriend
testified that appellant used drugs and she did not know what
el se he did, since she did not ask hi mabout phone calls he
recei ved or inquire about what he was doing. Therefore,

appel l ant did not rebut the Comonweal th’s evidence that he was

al ready di sposed to commt the crine in question and that the



i nformants only provided himthe opportunity. The entrapnent
instruction was properly deni ed.

Next, appellant argues that the trial court should
have granted his notion for directed verdict. The appellate
standard of review for a directed verdict is, “If under the
evi dence as a whole it would not be clearly unreasonable for a
jury to find the defendant guilty, he is not entitled to a

directed verdict of acquittal.” Comonwealth v. Sawhill, Ky.,

660 S.W2d 3, 5 (1983). Having reviewed the evidence in this
case, we agree that the Commonweal th adduced evi dence to prove
t he essential elenents of the offenses charged. Appellant
attacks the reliability of the informants in this case, but we
agree that questions of credibility are properly left to the
jury. Thus, the trial court correctly denied the notion for
directed verdict.

Finally, appellant argues that the cunul ative effect
of all of the errors in the case at bar required a reversal of

his conviction. Funk v. Comonweal th, Ky., 842 S.W2d 476

(1992). We disagree. Appellant has not established reversible
error, and we certainly disagree that there was cumnul ative error
t hat woul d require reversal

For the foregoing reasons, we affirmappellant’s
conviction in the Fayette Circuit Court.

ALL CONCUR
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