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BEFORE: DYCHE AND McANULTY, JUDGES; AND POTTER, SPECI AL JUDGE.!
POTTER, SPECI AL JUDGE: Caimng that they had been sold a house
with a defective septic system Mchael B. and Leisa D. Stuck
sued Barbara Kidwell, the seller, in Fayette Grcuit Court. The
Crcuit Court subsequently granted sunmary judgnment in favor of
the seller, Kidwell, and dism ssed the action. Because there
are genui ne issues of material fact and Kidwell was not entitled

to judgnent as a matter of |law, we vacate and renmand.

'Seni or Status Judge John Wods Potter sitting as Special Judge by
assi gnment of the Chief Justice pursuant to Section 110(5)(b) of the Kentucky
Constitution.



The basic facts are not in dispute. In August of 1997
the Stucks purchased a honme fromKidwell. 1In violation of the
bui | ding code the septic tank for the hone was | ocated beneath
the concrete slab floor of an addition nade to the origina
dwelling. A trap door |ocated under the carpet in a closet in
t he garage of the house provided access to the septic tank. At
the tinme of the sale, as required by KRS 324. 360 and 201 KAR
11: 350, Kidwell gave the Stucks a docunent entitled “Seller
Di scl osure of Property Condition” in which she represented that
she was not “aware of any problens affecting” the
“Sewage/ Septic” system Before closing the sale the Stucks had
t he house inspected, but the inspector did not discover the
| ocation of the Septic tank. Shortly after the closing a
nei ghbor told M. Stuck that the septic tank was under the house
wi th access through the garage. M. Stuck called Kidwell but
took no further action. Two years l|later, when a di sagreeabl e
snell caused the Stucks to enploy a septic service, they were
told that the tank was under the house with a pit of raw sewage
beneath the trap door in the garage closet.

On January 26, 2000, the Stucks filed a conpl ai nt
agai nst Kidwell in Fayette Circuit Court seeking a judgnent
agai nst Kidwell equal to the dimnution in the fair market val ue
of the dwelling or the cost to repair the defective septic

system and ot her expenses. On August 14, 2001, Kidwell filed a



notion for summary judgnment. On Novenber 2, 2001, the tria
court entered an order granting Kidwell’s notion for sunmary
judgnment. This appeal foll owed.

The Stucks contend that the trial court erred by
granting Kidwell’s notion for summary judgnent. A summary
j udgnment dismssing an action is a drastic renmedy. It should be
granted only where “if the pleadings, depositions, answers to
interrogatories, stipulations, and adm ssions on file, together
wth the affidavits, if any, show that there is no genui ne issue
as to any material fact and that the noving party is entitled to
a judgnment as a matter of law” Ky. R Cv. Pro. 56.03.

“The record nust be viewed in a |ight nost

favorable to the party opposing the notion

for summary judgnent and all doubts are to

be resolved in his favor.” Summary *“judgnent

is only proper where the novant shows that

the adverse party could not prevail under

any circunstances.” Consequently, summary

judgnent nust be granted [o]jnly when it

appears inpossible for the nonnoving party

to produce evidence at trial warranting a

judgnent in this favor . . .”

Scifres v. Kraft, Ky. App., 916 S.wW2d 779, 781 (1996)

(citations omtted).

In the instant case these rules require that Kidwell
nmust establish that the Stucks will be unable to produce any
evidence fromwhich a jury, viewng the evidence in the |ight
nost favorable to them could reasonably find in their favor.

The CGircuit Court did not specify, nor do the rules



require it to specify, the grounds upon which it granted summary
j udgnent. However, since the burden was on the seller, Kidwell,
to show that the buyers, the Stucks, could not prevail under any
theory, the summary dism ssal nust be set aside if the buyers
had a possi bl e clai munder any theory.

One basis upon which the buyers sought recovery was
the classic claimof fraud. The briefs before this court and
the trial court suggest several grounds the trial court could
have used as a basis for granting summary judgnent on this
claim

First is the possibility that there was no evi dence
that Kidwell knew her representation about the septic system was
fal se or that she intended it to deceive the Stucks. As for her
know edge, Kidwell testified at her deposition that although she
was aware of the hidden access, she was unaware of the actua
| ocation of the tank. However, a jury would not be required to
accept this testinony. The Stucks tendered an affidavit froma
nei ghbor, Anthony My, ? stating that four years before the sale
Ki dwel | had shown hi mthe carpet covered access point and told
himthat the tank was under house. |[If the neighbor were to
testify at trial consistent wwth the affidavit, a jury could

find that Kidwell knew of the condition. In addition, the

2 May is not the neighbor who had alerted the Stucks to the problemright
after the sale.



person who had serviced the septic systemwhile Kidwell owned
t he house knew of the condition, and a jury could infer that it
woul d be | ogical that he advised the owner.

Assuming that a jury found that Kidwell intentionally
m srepresented the condition of the septic system they could
find that it was done with the intention of m sleading the
Stucks. First, a jury could find that the very nature of the
situation, i.e., a significant fact m srepresented on a
di scl osure formto be given to the buyers, conpels such an
inference. |In addition there was other evidence. After the
Stucks purchased the hone and the nei ghbor had alerted themto
the | ocation of the tank, M. Stuck called Kidwell and asked her
directly about its location. M. Stuck testified that Kidwell
stated that the tank was in the yard. This direct
m srepresentation could allowa jury to find that earlier, |ess
specific, representations were done to influence the Stucks.

A | ast possible basis for the sunmary judgnent on the
fraud claimis that the defect was not a | atent defect and that
t he Stucks shoul d have discovered it in their inspection of the
house. This is also a jury issue. The inspector, presumably a
professional, hired by the Stucks did not find it. The access
poi nt that would have | ed one to question the tank’s |ocation
was | ocated underneath the carpet of a closet in the garage.

The record does not disclose what, if anything, was stored in



the closet around the tinme of the sale. A jury could find that
this made the defect |atent.

Wiile a jury would not be obligated to find in the
Stucks favor, Kidwell has not established the nonexistence for
this possibility. A jury could find that Kidwell nade a
mat eri al representation which she knew to be false for the
pur pose of inducing the Stucks to buy the house and that they
relied on that msrepresentation to their detrinment. 1In such

case, the Stucks would prevail at trial. Whba v. Don Corlett

Motors, Inc., Ky. App., 573 S.W2d 357 (1978). For this reason

the Grcuit Court erroneously granted summary judgnent, and the
judgnment of the Gircuit Court is reversed.
McANULTY, JUDGE, CONCURS.

DYCHE, JUDGE, DI SSENTS.
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