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BEFORE: COMBS, MANULTY, AND PAI SLEY, JUDGES.

McANULTY, JUDGE: Martin D. Fister appeals fromthe GCrcuit
Court’s judgnent convicting himof one count of wanton
endangernment in the first degree. Fister argues that the trial
court’s acquittal of himon two additional offenses of wanton
endangernent in the first degree was inconsistent with the
court’s guilty verdict on the one count for the sane offense
when the underlying action was tried to the bench and all the

charges arose fromthe sane conduct and were supported by



“virtually” identical evidence. Because we concl ude that

i nconsi stent verdicts, whether rendered by a judge or a jury,
are not subject to reversal nerely because they are
inconsistent, we affirm

The three charges of wanton endangernent in the first
degree arose out of Fister’'s actions on Septenber 30, 1998,
toward three enpl oyees of Colunbia Gas, Allen Kelly, Larry
Brown, and Charles Conbs, who were dispatched to repair an
unmar ked gas line ruptured by Fister’s construction crew earlier
in the day. Prior to the rupture, the crew had been perform ng
site work as part of a contract awarded to Fister’s conpany,
Free Contracting, for road inprovenent in Scott County.

During the course of the road inprovenent project,

Fi ster’s conpany had experienced a couple of delays due to
ruptured gas lines. Fister wanted Col unbia Gas to accept
responsibility for the delay on Septenber 30, 1998, and becane
agitated when Allen Kelly refused to sign a docunent obligating
Colunbia Gas to reinburse Fister’s conpany for any downti ne t hat
occurred due to the repair of the gas line.

After Fister’s crew had been down for about two hours
due to the gas line rupture, Fister decided he could not wait
any |onger for Brown and Conbs, who were perform ng the actua
work, to conplete the repair. Fister clains that he told the

Col unmbi a gas enpl oyees to get their tools away fromthe |line so
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he could fill in the hole. Then, Fister went to one of the
backhoes on site and got a | oad of gravel, weighing at |east 500
pounds. He drove the backhoe with the bucket of gravel to the
vicinity of the ruptured line with the intention of covering the
exposed line so his crews could return to work.

Conmbs had nearly conpleted the repair and had about
five to ten mnutes left of work to wap it up. Conbs was
hunched over the | eaking gas pipe in the hole, which was about
one foot deep and a couple of feet w de, when Fister approached
on the backhoe. Brown was assisting Conbs and standing a little
to the side of the hole. Allen Kelly was standing close to
Brown and Conbs and in the way of Fister’s backhoe. Kelly
observed Fister comng toward them and yelled at him Wen
Fister did not stop, Kelly screamed for Conbs and Brown to nove.

Conbs was not aware of what Fister was doing, but he
heard Allen Kelly warning himto get out of the way. Upon
hearing Kelly' s scream Conbs junped back out of the hole and
away fromthe backhoe just as Fister dunped the bucket of
gravel. Sone of the gravel fromthe |oad sprinkled his boots.
Brown al so noved back, out of the way, when he heard Allen
Kel Iy’ s war ni ng.

After Fister dunped the gravel, he told Brown and
Conbs to nove their truck. Brown refused and took the keys out

of the truck so no one else could nove it. When Brown refused



to nove the truck, Fister instructed his site foreman to get a
chain and nove the truck out of the way with a bul |l dozer, which
the foreman did.

One of the Colunbia Gas supervisors called the police,
who | ater arrested Fister on-site and charged hi mw th want on
endangernent in the first degree. Utimtely, the Gand Jury of
Scott County returned an indictnment charging Fister with three
counts of wanton endangernent in the first degree, one count
each for Kelly, Conbs and Brown.

The trial court conducted a bench trial and ultimtely
found Fister guilty of one count of wanton endangernent in the
first degree as to the count related to Conbs and acquitted him
of the other two charges related to Kelly and Brown. The tri al
court fined Fister $5,000 and sentenced himto one-year
i mprisonnment, which the court subsequently probated for a period
of five years with Fister serving five weekends in jail

After the court rendered its verdict on Septenber 7,
2001, Fister filed a notion for judgnent notw thstandi ng the
verdict, for a newtrial and for additional findings of fact on
Sept enber 14, 2001 (notion of Septenber 14, 2001). The tria
court denied the notion, precipitating this appeal.

Fister raises three argunents on appeal. First,

Fi ster contends that his conviction nust be reversed because the

Commonweal t h produced i nsufficient evidence at trial to support
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t he conviction of wanton endangernment in the first degree.
Second, Fister argues that the trial court violated his due
process rights when it arbitrarily convicted himof one count of
want on endanger nent and acquitted hi mon another count when the
evi dence to support both counts was “virtually” identical.
Finally, Fister alleges that a supervisor at Col unbia Gas

i mproperly comuni cated with the three prosecution w tnesses
during the trial, which actions warrant a new trial.

As a prelimnary matter, we hold that Fister failed to
properly preserve for appellate review any of the three
argunents set out above. W will discuss each argunment in turn.
1. I nsufficient Evidence

The first issue on appeal is sufficiency of the
evi dence presented agai nst Fister to support his conviction.

Fi ster asserts that he preserved this argunent in his notion of
Sept enber 14, 2001, when he requested specific findings of fact
regardi ng each el enent of the offense even though he did not
specifically allege insufficient evidence. The proper nethod,
however, for preserving this argunment for our reviewis a notion
for directed verdict alleging insufficiency of evidence at the

cl ose of the Coomonwealth’s case. See Baker v. Commonweal t h,

Ky., 973 S.W2d 54, 55 (1998). Then, Fister should have renewed

his notion for directed verdict at the close of all the



evi dence, thus allowing the trial court the opportunity to pass
on the issue in light of all the evidence. See id.
Notwi t hstanding trial counsel’s failure to preserve
the insufficient evidence argunent, Fister asks us to review the
al l eged error under Rule 10.26 of the Kentucky Rules of Crim nal
Procedure (RCr 10.26). RCr 10.26 states “[a] pal pable error
whi ch affects the substantial rights of a party may be
considered by the court on notion for a newtrial or by an
appel l ate court on appeal, even though insufficiently raised or
preserved for review, and appropriate relief nay be granted upon
a determnation that manifest injustice has resulted fromthe
error.” Because we have held that insufficient evidence to
support a conviction anmounts to pal pable error affecting the
substanti al due process rights of a defendant, we will consider
the issue even though it was not properly preserved. See

Per ki ns v. Conmonweal th, Ky. App., 694 S.W2d 721, 722 (1985).

On the nerits, “the relevant question is whether,
after viewing the evidence in the |ight nost favorable to the
prosecution, any rational trier of fact could have found the
essential elenments of the crine beyond a reasonabl e doubt.”

Jackson v. Virginia, 443 U S. 307, 319, 99 S. . 2781, 61

L. Ed. 2d 560 (1979)(enphasis in original). Such a standard
gives full play to the responsibility of the

trier of fact fairly to resolve conflicts in
the testinony, to weigh the evidence, and to
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draw reasonabl e i nferences frombasic facts
to ultimate facts. Once a defendant has been
found guilty of the crinme charged, the
factfinder's role as wei gher of the evidence
is preserved through a | egal conclusion that
upon judicial review all of the evidence is
to be considered in the |light nost favorable
to the prosecution.

The trial court convicted Fister of one count of first
degree want on endangernent of Charles Conbs. “A person is
guilty of wanton endangernent in the first degree when, under
ci rcunst ances nmani festing extrenme indifference to the val ue of
human life, he wantonly engages in conduct which creates a
substanti al danger of death or serious physical injury to
anot her person.” KRS 508.060(1). A defendant acts “wantonly

when he is aware of and consciously disregards a
substantial and unjustifiable risk that the result will occur or
that the circunstance exists.” KRS 501.020(3).

In this case, the Cormmonwealth net its burden in
provi ng each of the necessary el enents of first degree wanton
endangernent. The Commonweal th established that Fister was a
pr of essi onal engi neer who was well aware of the danger in
operating heavy construction nmachinery close to an individua
I i ke Conbs who was engaged in repairing a ruptured gas |ine and
who was not paying attention to Fister. In addition, Fister had

at | east 500 pounds of gravel in the bucket of the backhoe. In



order to dunp the gravel as Fister intended, he had to raise the
bucket up, in very close proximty to Conbs who was hunched
over. Moreover, as Conbs had not yet conpleted the repair to
the gas |ine, gas was escapi ng and coul d have easily been
ignited by any nunber of factors present on a construction work
site located by a heavily travel ed roadway. Finally, had the
backhoe slipped or the bucket slipped or the gas ignited, Conbs
woul d have sustai ned serious physical injury or death.
2. I nconsi stency of Verdicts

The second issue on appeal is the trial court violated
Fister’s due process rights when it arbitrarily convicted hi m of
one count of wanton endangernent and acquitted hi mon anot her
count when the evidence to support both counts was “virtually”
identical. Fister asserts that he preserved this argunent in
his notion of Septenber 14, 2001, when he requested specific
findings of fact regarding each el ement of the offense even
t hough he did not specifically allege that an inconsistent
verdict rendered by a judge is an arbitrary exercise of power.
Since this argunent is essentially an argunment pertaining to the
sufficiency of evidence, as we will develop later, the proper
met hod of preserving this argunent for our reviewis a notion
for directed verdict alleging insufficiency of evidence at the
cl ose of the Commobnwealth’s case and | ater renewed at the close

of all the evidence. See Baker, 973 S.W2d at 55.
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Fister asks us to review this asserted error under RCr
10.26 even if we hold that his trial counsel did not properly
preserve the issue for appeal. As we discussed in Argunent 1 of
this opinion, in order to reach the nerits, we nust determ ne
that a pal pable error exists which affects Fister’s substantia
rights.

Fi ster argues that the pal pable error is the tria
court’s inconsistent verdict which we nay review as a check
against arbitrary exercises of power. |In support, Fister relies

on People v. Pierce, N Y. App., 40 A D.2d 581 (1972), but, we do

not find this case persuasive for two reasons. First, the
verdict in Pierce was not inconsistent; it was “repugnant.” 1d.
In that case, a jury convicted the defendant of the crimna
sal e of a dangerous drug in the fourth degree and acquitted the
def endant of crimnal possession of a dangerous drug with intent
to sell. See id. Considering the elenents of the two crines,
the court determned that “by no rational process could the jury
acquit the defendant of the crime of crimnal possession of a
dangerous drug with intent to sell” and convict himfor crimna
sale. 1d. In order for the jury to convict the defendant for
crimnal sale, they necessarily had to find the sane el enents
required for a conviction under the crimnal possession wth

intent to sell charge. Second, the Pierce court acknow edged

that “[i]t is well established that each count in an indictnent



is to be treated as if it were a separate indictnment and
consistency in the verdicts is unnecessary.” |d. at 581 (citing

Dunn v. United States, 284 U S. 390, 393, 52 S. Ct. 189, 76 L

Ed. 356 (1932)).

Fister is correct in asserting that Kentucky courts
have not decided the issue of inconsistent verdicts rendered by
a judge; however, the Kentucky Suprene Court has addressed a
reviewi ng court’s approach to inconsistent verdicts rendered by

ajury. See Commonwealth v. Harrell, Ky., 3 S.W3d 349, 351

(1999). Relying on Dunn, the court held that

rigid adherence to a prohibition against

i nconsi stent verdicts may interfere with the
proper function of a jury, particularly with
regard to lenity. Such an approach woul d
unduly restrict the right of the jury to
consi der the evidence broadly and convict or
acquit based upon its view of the evidence
pertaining to each charge. Mreover, that
approach requires anal ytical precision that
woul d inevitably | ead to confusion and

needl ess appell ate reversals.

The better approach would be to exam ne the
sufficiency of the evidence to support each
verdict. This approach is consistent with
the United State Suprene Court's hol di ng
t hat each count of an indictnment should be
regarded as a separate indictnent, and thus
consistency in a verdict is not necessary.
Id. (internal citations omtted).
O her courts that have addressed the question of
whet her an inconsistent verdict rendered by a judge is

revi ewabl e “have held that inconsistent verdicts rendered by a
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j udge provide no greater grounds for reversal than inconsistent

verdicts rendered by a jury.” United States v. Chilingirian,

280 F.3d 704, 711 (6'™ Gir. 2001); see e.g., United States v.

West, 549 F.2d 545, 553 (8'" Gir. 1977) (citing Dunn and adhering
to the “general rule that consistency between the verdicts on a
mul ti pl e-count indictnent is unnecessary when a defendant is
convicted on one or nore counts but acquitted on the

remai nder”); United States v. Wight, 63 F.3d 1067, 1074 (11'"

Cr. 1995) (holding that “inconsistent verdicts, whether
provided by juries or judges, are not subject to reversal nerely
because they are inconsistent”).

Fister relies heavily on United States v. Mybury, 274

F.2d 899 (2" Gir. 1960), for the proposition that an

i nconsi stent verdict in a crimnal case before a judge
constitutes evidence of arbitrariness. However, since the
Second Circuit issued the Maybury opinion in 1960, the United
States Suprene Court considered the question of inconsistent

verdicts rendered by a trial judge in Harris v. Rivera, 454 U. S.

339, 102 S. . 460, 70 L. Ed. 2d 530 (1981). In Harris, the
def endant submitted a petition for a wit of habeas corpus in
federal court, arguing that his guilty verdict in state court
was inconsistent fromhis co-defendant’s acquittal. See id. at
340. Although the Court was Iimted to | ooking for a

constitutional violation in the state court proceedings, the

-11-



Court acknow edged the general rule that “[i]nconsistency in a
verdict is not a sufficient reason for setting it aside” and
rejected the contention that “a different rule should be applied
to cases in which a judge is the factfinder.” 1d. at 345-46.

Utimately, the Harris Court was not persuaded that an
“apparent inconsistency in a trial judge's verdict gives rise to
an inference of irregularity in his finding of guilt that is
sufficiently strong to overcone the well-established presunption
that the judge adhered to basic rules of procedure.” |1d. at
347. The Court went on to state that “[o]ther explanations for
an apparent inconsistency are far nore likely.” 1d. One such
expl anation that the Court noted was the likelihood that, after
observing everything that transpired in the courtroomduring the
trial, the judge had sone doubt as to the defendant’s guilt that
“he m ght or mght not be able to articulate in a convincing
manner.” 1d. Indeed, that appears to be the case here. After
hearing the case, the trial court had reasonabl e doubt as to
Fister’s guilt on the counts of the indictnent involving Kelly
and Brown, but was convinced of Fister’s guilt on the count
i nvol vi ng Conbs.

I n conclusion, we adhere to Kentucky’s genera
approach that consistency of a verdict is not necessary, even in

a bench trial. Instead, we shall exam ne the sufficiency of the

evi dence to support the verdict. Because we concl uded in
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Argunent 1 that there was sufficient evidence to support
Fister’s conviction on the one count of wanton endanger nent
pertaining to Conbs, we hold that no pal pable error exists which
affects Fister’s substantial rights in the nere assertion that
the trial court’s verdict was inconsistent.
3. Al | egati on of | nproper Comruni cations

The final issue on appeal is whether an allegation of
i mproper conmuni cati ons between a Col unbi a Gas supervi sor and
the three prosecution wtnesses during the trial warrants a new
trial. Specifically, Fister alleges that Colunbia Gas executive
M ke Webb remained in the courtroomduring the trial as an
observer and attenpted to influence the testinony of Kelly,
Conbs and Brown through a series of hand gestures and faci al
expressions. Fister’'s sister, Regina DeMbdss, observed the
gestures and facial expressions. |In addition, the courtroom
bailiff, Jim Trayl or, observed sone types of gestures going on
bet ween M ke Webb and the three prosecution w tnesses.

Fi ster asserts that he preserved this argunent in his
noti on of Septenber 14, 2001; however, he did not bring this
behavior to the trial court’s attention during the trial when
the trial court would have been in a position to observe the
conmuni cations first-hand. Instead, Fister waited for a nonth

and a half to advise the court of the alleged inpropriety.
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Nonet hel ess, since the trial court conducted a hearing
on Cctober 1, 2001, in response to Fister’s notion on the
al I egation of inproper conmunications, thus waiving the
procedural bar, we reach the nerits of Fister’s final argunent.
In the hearing, the bailiff, JimTraylor testified that he
wat ched M ke Webb while the three Col unbia Gas enpl oyees were
testifying. Traylor noticed that Webb was shaki ng his head and
noddi ng during their testinony, but he did not know whether this
was for the purpose of communicating or not. Contrary to
Fister’s assertion in his brief that “Deputy Traylor testified
that Webb stopped gesturing and nmaki ng facial expressions when
asked to do so,” Deputy Traylor actually testified that he “went
over to” M ke Wbb, and when he did, the gestures stopped.
Deputy Traylor never testified that he asked M ke Wbb to stop
doing anything. It seens that Deputy Traylor nmerely stood
besi de him

M ke Webb also testified in the hearing. His
testinony was that he may have been noddi ng or shaking his head
during certain parts of the trial, but he was not trying to
comuni cate and never intended to comrunicate with any of the
w tnesses. Webb did specifically renmenber shaking his head
about one fact when he believed the witness's nenory was
incorrect, but, in shaking his head, he was not attenpting to

communi cate with the w tness. In additi on, Webb descri bed one
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occasion while Fister was testifying on direct exam nation that
he attenpted to get the prosecutor’s attention to relate a point
concerning the “leak sheets” about which Fister was testifying.

After the hearing, the trial court issued an opinion
and order finding that there was no proof that M ke Wbb
communi cated or attenpted to communicate with any of the
Wi t nesses. Mreover, the court noted that it observed people in
t he audi ence during the trial connected to Fister who were
noddi ng and shaking their heads and who obvi ously had no intent
to communi cate with the witnesses for the purpose of altering
their testinony. Accordingly, the trial court denied Fister’s
notion for judgnment notw thstanding the verdict, notion for a
new trial, and notion for additional findings of fact.

The appropriate standards of review pertaining to the
relief Fister sought in his notion of Septenber 14, 2001, vary
somewhat. Wien reviewing a trial court’s denial of a newtrial,
“[t]he trial court is vested with a broad discretion in granting
or refusing a new trial, and this Court will not interfere
unl ess it appears that there has been an abuse of discretion.”

Whel an v. Menory-Swift Honmes, Inc., Ky., 315 S.W2d 593,

594 (1958). Moreover, when reviewing a trial court’s denial of
a notion to alter or amend or vacate a judgnment (judgnent
notw t hstanding the verdict), we are to consider the evidence in

the light nost favorable to the Conmonweal th and give them every
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reasonabl e i nference that can be drawn fromthe record. See

Brewer v. Hillard, Ky. App., 15 SW3d 1, 9 (1999). 1In

addition, we are to affirmthe trial court’s denial of the
notion "unless there is a conplete absence of proof on a
material issue in the action, or if no disputed issue of fact
exi sts upon which reasonable nen could differ." Taylor v.
Kennedy, Ky. App., 700 S.W2d 415, 416 (1985). Finally, a
finding of fact by a trial judge will not be disturbed unless

clearly erroneous. See Oaens-Corning Fiberglas Corp. v.

Golightly, Ky., 976 S.W2d 409, 414 (1998).

Under any standard of review set out above, we hold
that Fister failed to establish any m sconduct on the part of
t he Comonweal th, its prosecution wtnesses or Mke Wbb, the
representative of Colunbia Gas who was observing the trial. The
only evidence presented at the hearing of October 1, 2001, was
that M ke Webb noved his head during the trial and attenpted at
one point during Fister’s testinony to get the prosecutor’s
attention. Any other conclusion that M ke Wbb was attenpting
to “coach” or “influence” is pure conjecture unsupported by any
evi dence.

For the foregoing reasons, the order of the Scott
Circuit Court is affirned.

ALL CONCUR
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