RENDERED: FEBRUARY 7, 2003; 10:00 a.m
NOT TO BE PUBLI SHED

Commomuealth OFf Kentucky

Court Of Apprals

NO. 2001- CA-002452- MR

COMMONVEALTH OF KENTUCKY,
TRANSPORTATI ON CABI NET,
DEPARTMENT OF HI GHWAYS APPELLANT

APPEAL FROM FLOYD CI RCU T COURT
V. HONCRABLE DANNY P. CAUDI LL, JUDGE
ACTI ON NO. 98-Cl -00634

SHERRY HALL AND
THE KENTUCKY BOARD OF CLAI M5 APPELLEES

OPI NI ON
REVERSI NG AND REMANDI NG

k% k% **k k% k%

BEFORE: BUCKI NGHAM MANULTY, and M LLER!, Judges.

BUCKI NGHAM JUDGE: Commonweal t h of Kentucky, Transportation
Cabi net, Departnent of H ghways, appeals froman order of the
Floyd Circuit Court reversing a decision of the Board of C ains.
W reverse and remand.

The appellee, Sherry Hall, was involved in a single-
vehi cl e accident at approximately 9:00 p.m on May 13, 1995, on

US Hwy. 23 in Pike County, Kentucky. The accident occurred in

Y This opi ni on was prepared and concurred in prior to Judge Mller’'s



the area called Foxcroft near mle marker 22. According to Hall
t he acci dent was caused due to rocks that had fallen fromthe
nearby hillside onto the roadway. |In her testinony before the
Board of Clains, Hall stated that she attenpted to avoid hitting
t he rocks but was unsuccessful. She stated that the rocks bent
t he fl oorboard of her autonobile and that she sustained a severe
injury to her foot. |In fact, Hall had surgery on her foot as a
result of the accident.

On January 22, 1996, Hall filed a claimagainst the
Commonweal t h of Kentucky, Transportation Cabi net, Departnent of
H ghways, with the Board of Clains. After hearing testinony and
recei ving evidence, the Board entered an order on July 16, 1998,
dismssing Hall=s claim The Board stated it found that Hal
Afailed to present any evidence that was conpetent in nature to
show t hat sone action shoul d have been taken by the Defendant to
alleviate the high rock slide propensity of this particularly
high cut wall.@ Additionally, the Board found that A t]he
Plaintiff failed to show that upon receiving due notice of the
slide that the Defendant failed to clean it up.@ Further, the
Board held as fol | ows:

Because the Plaintiff failed to provide

sufficient proof of an acts of omission to

clean up an existing slide, nor failed to

show by any reasonabl e neasurabl e standard

what soever that the Defendant was negli gent

in maintaining this particular stretch of
hi ghway in a reasonably safe condition, the

retirement effective January 1, 2003.



Board finds that the Plaintiff:=s clai m nust
be fail.

In denying Hall:s claim the Board also stated that A[t]he nere
occurrence of an unfortunate incident does not autonatically
create the existence of liability on the part of the Defendant,
regardl ess of the financial, enotional or sentinental inpact that
it mght have upon a specific individual or group of
i ndi vi dual s. @

In support of its order dismssing Hall=s claim the
Board relied on the testinony of John Bowl ing, an engineer with
t he hi ghway departnent who was an authorized representative for
the preservation of Transportation Cabinet records. Bowing
acknow edged that there had been a hi gh nunber of conplaints of
rocks on the roadway in the Foxcroft area. Bowing also
testified that once the highway departnent received notice of
rocks on the roadway in this area, it imedi ately appeared on the
scene and cl eared the roadway.

Fol l owi ng the dismi ssal of her claimby the Board of
Cains, Hall appealed to the Floyd Circuit Court. See KRS?
44.140(2). The matter was submtted to the circuit court for
ruling follow ng the subm ssion of briefs by the parties. 1In an
order entered on Cctober 23, 2001, the circuit court found that
At he Kentucky Board of Clains acted in excess of its powers in

viol ation of the provisions of KRS 44.070, in that the findings

2 Kent ucky Revi sed Stat utes.



of fact entered by the Kentucky Board of Clains are not supported
by evidence in the record.@ In support of its ruling, the
circuit court stated that it found that Athe factua
i nconsi stencies in the Order of Dism ssal of the Kentucky Board
of Clains, as pointed out by the Plaintiff/Appellant in her
brief, are conpelling, and serve as grounds to reverse the
decision herein.§ No further explanation was given by the
circuit court for its ruling. The highway departnent then
appeal ed that order to this court.

Al t hough the hi ghway department filed a brief herein,
Hal | did not. Such was required by CR® 76.12(1). Due to the
failure of Hall to file an appelleexs brief, CR 76.12(8) is
applicable. That rule provides in pertinent part as foll ows:

If the appelleess brief has not been filed

within the tine allowed, the court may: (i)

accept the appellant:s statenent of the facts

and issues as correct; (ii) reverse the

judgnment if appellant:zs brief reasonably

appears to sustain such action; or (iii)

regard the appellees failure as a confession

of error and reverse the judgnent w thout

considering the nerits of the case.
CR 76.12(8)(c). Having reviewed the record and considered the
hi ghway departnent=s brief, we elect to reverse the order of the
circuit court because the highway departnent:s brief reasonably
appears to sustain such action. CR 76.12(8)(c)(ii).

KRS 44.140(5) provides in pertinent part that the

circuit court was to dispose of Hall:s appeal in a summary manner

3 Kentucky Rules of Civil Procedure.
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and was to determ ne whether or not the Board acted without or in
excess of its powers, whether or not the award was procured by
fraud, whether or not the award was in conformty to the

provi sions of KRS 44.070 to 44. 160, and whether or not the
findings of fact by the Board supported the award. The findings
and determ nations of the Board are conclusive if they are

supported by substantial and conpetent evidence. Penberton v.

Commonweal th, Dept. O Mental Health, Ky., 398 S.W2d 487, 488

(1966); Com of Ky. Transp. Cabinet v. Shadrick, Ky., 956 S.W2d

898, 901 (1997). Oher than to state that the Board:s findings
were not supported by the evidence in the record, the circuit
court did not elaborate and give specific reasons for its ruling.

In Smith v. Commonweal th, Departnent of Hi ghways, Ky.,

468 S.W2d 790 (1971), the court held that the highway depart nent
Ai's not an insurer against accidents arising fromdefects or
dangerous conditions on the public road and that its duty is to
exercise ordinary care to prevent injury fromdefects in the
highway. @ I1d. at 792. Further, in a simlar case involving

rocks on the roadway, the court in Evans v. Commonweal th, Ky.,

459 S.W2d 761 (1970), stated that A[t]o inpose liability,
knowl edge of the unsafe condition, or that it existed for a
sufficient length of time for such know edge to have been
obt ai ned by the use of ordinary care, nust be shown.@ 1d. at

762.



In the case sub judice, the Board made a factua
determ nation that the Departnent of H ghways was not negligent.
This finding of fact was supported by evidence that AROCK FALL
AHEAD) signs were present at each end of the entrance to the
Foxcroft area, that Hall was famliar with the area and had
previously seen rocks on the roadway, and the | ack of evidence
that the H ghway Departnent was aware of this particular rock
slide prior to the accident. Under these circunstances, we
conclude that the circuit court substituted its judgnent for that
of the Board. Pursuant to the Penberton and the Shadrick cases,
such was i nproper

Therefore, pursuant to CR 76.12(8)(c)(ii), the order of
the circuit court is reversed and the case is renmanded for the
entry of a judgnent affirmng the Board of C ains decision.
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