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BEFORE: EMBERTQN, CHI EF JUDGE; BUCKI NGHAM AND PAIl SLEY, JUDGES.
PAI SLEY, JUDGE. This is an appeal froma judgnent entered by
the Flemng Grcuit Court in a dissolution proceeding.
Appel I ant contends that the trial court abused its discretion by
failing to award mai ntenance to her. For the reasons stated
hereafter, we vacate the court’s judgnent and remand this matter
for further proceedings.

The parties married in 1977 and divorced in 2001. By

that time each was 48 years old and their only child was an



adult. Appell ee earned approximately $30 per hour fromhis ful
time enploynent. Appellant, who had conpl eted one year of
col | ege, possessed no specialized job skills and had not been
enpl oyed since 1987.

The parties entered into a settlenent agreenent
regarding all issues but maintenance. It is undisputed that
t hroughout the parties’ separation, appellee voluntarily paid
appel l ant’ s car paynents and auto insurance preniunms, and he
gave her $300 to $400 per nonth. Although appellee objected to
appel l ant’ s request for permanent nai ntenance, he specifically
stated during the hearing below that he had continued his
financi al support of appellant because he still cared and
worried about her, and that he would not object to continuing
such support “for a couple of years.” The trial court denied
appel l ant’ s request for mai ntenance, finding that

there was no credi bl e evidence ot her than

the Petitioner’s self-serving testinony.

Petitioner testified that she is unable to

support herself through appropriate

enpl oynment, but the Court finds, based on

both the testinony and the nedical report of

Dr. Harris, that the Petitioner is able to

support herself if she is willing to work.

Further, the Court finds that the parties

have sufficient marital property apportioned

to themto provide for their reasonable

needs, and therefore, neither party is

entitled to mai ntenance.

Thi s appeal followed.



KRS 403. 200(1) provides in pertinent part:
In a proceedi ng for dissolution of marriage
or legal separation . . . the court nay
grant a mai ntenance order for either spouse
only if it finds that the spouse seeking
mai nt enance:

(a) Lacks sufficient property,
including marital property
apportioned to him to provide for
hi s reasonabl e needs; and

(b) Is unable to support hinself
t hrough appropri ate enpl oynent|[.]

Here, appellant asserted that she |acked sufficient property to
provi de for her reasonable needs, and that she was unable to
support hersel f through appropriate enploynent. More
specifically, she clainmed that she was unable to work due to
depression, anxiety and other nedical problens. However, as the
record contains a report froman exam ning and eval uati ng
physi ci an who saw “no reason” that appellant “woul d be di sabl ed
fromnost forms of enploynent,” we cannot say that the tria
court abused its discretion by finding that appellant is not
physi cal |y di sabl ed from wor ki ng.

However, a finding that appellant is physically
capable of working is not the sane as a finding that she is
capabl e of being self-supporting “through appropriate
enpl oynment.” KRS 403.200(1)(b). The record clearly showed t hat
appel | ant possessed limted education and job skills. It was

undi sputed that she had been out of the work force for nany
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years and, even if it was assunmed that she was physically
capabl e of working, there was nothing in the record to suggest

t hat appellant was qualified for enploynent which provided
sufficient income to neet her needs. Moreover, although
appellant failed to introduce evidence to show how long it m ght
take her to acquire sufficient skills and training to becone

sel f-supporting, and al though the record on appeal does not
include the list of nonthly living expenses which appel | ant
evidently introduced into evidence bel ow, appellee in essence
conceded that appellant was currently unable to be

sel f-supporting by expressing his willingness to continue paying
a portion of her living expenses for “a couple of years.” Gven
t hese circunstances, we are conpelled to conclude that the tria
court abused its discretion by finding that appellant is
currently able to support herself “through appropriate

enpl oynment . ”

Further, the evidence clearly did not show t hat
appel | ant possessed “sufficient property, including marital
property apportioned to” her, to provide for her reasonable
needs. KRS 403.200(1)(a). According to the parties’ separation
agreenent, appellant’s nonmarital property included a nobile
horme | ot which was val ued at $15, 000 and whi ch produced rental
i ncome of $100 per nonth. The marital property awarded to

appel  ant included a vehicle, her clothing, other personal
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items, and approxi mately $7,500 which represented one-hal f of
the equity interest in the marital honme | ess one-half of a
credit card debt. Finally, qualified donestic relations orders
were to be drafted to equally divide appellee’ s retirenment and
401K accounts between the parties. According to the record,
appellant’s interest in the marital share of the two accounts
was val ued at approximately $103, 000, but that interest woul d be
reduced in value to sone $60,000 to $70,000 if the noney was
prematurely distributed to appellant around the tinme of the

di ssol ution. Hence, the record showed that aside from her car,
personal property and retirenent accounts, appellant’s cash
reserves were limted to $7,500 plus a nobile hone ot val ued at
$15,000. Although it appears fromthe record that the tria
court may have expected appellant to support herself by cashing
out her share of the marital retirement benefits and using the
proceeds for daily living expenses, there is sinply no statutory
or judicial support for requiring a party to consune the
entirety of the property award before seeking an award of

mai nt enance. See Atwood v. Atwood, Ky.App., 643 S.W2d 263

(1982); 16 Louise E. Graham and Hon. Janmes E. Keller, Kentucky
Practice 816.11 (2d ed. 1997). G ven these circunstances, we
must conclude that the trial court abused its discretion by
finding that appellant had sufficient property to provide for

her reasonabl e needs and that she was not entitled to an award



of mai ntenance. On remand, therefore, the trial court should
award mai nt enance to appellant, in accordance with KRS
403.200(2), “in such amounts and for such periods of tinme as the
court deenms just” after consideration of the factors set out in
that statute, including subsection (2)(b) pertaining to
rehabi litative mai ntenance.

The court’s judgnment is vacated and this matter is
remanded for further proceedings consistent with the views

st at ed herein.
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