RENDERED: MARCH 21, 2003; 10:00 a.m
NOI' TO BE PUBLI SHED

Conunomuealth Of Kentucky

Court of Appeals

NO 2001- CA-002420- MR

VERNON M LLS APPELLANT

APPEAL FROM FAYETTE Cl RCU T COURT
V. HONORABLE GARY D. PAYNE, JUDGE
ACTI ON NO 01-Cl-01052

LAW OFFI CE OF MELBOURNE M LLS, JR.;
DAVI D STUART; AND M CHAEL P. CASEY APPELLEES

CPI NI ON

AFFI RM NG

k% k% *x*k ** %%

BEFORE: BAKER, GUI DUG.I, AND SCHRODER, JUDGES.

SCHRCDER, JUDGE. This is an appeal from an order disnm ssing
appel lant’s | egal nal practice action for being filed outside the
statute of Iimtations and for failure to state a claim

Al t hough we adjudge that appellant’s action was filed within the
one-year statute of limtations, we neverthel ess agree that the
conplaint failed to state a cause of action. Hence, we affirm

the dism ssal of the clai munder CR 12.02.



Appel lant, Vernon MIIls (“Vernon”), was injured in a
car accident in Lexington on Novenber 25, 1994. On Novenber 2,
1995, Vernon filed a pro se personal injury action seeking
damages for the injuries he received in the accident. After
sone di scovery, Vernon retained the |aw offices of Mel bourne
MIIls, appellees herein, to represent himin the action. After
an unsuccessful settlenment conference in 1998, the case
proceeded to a jury trial on February 1, 1999. The jury
rendered a verdict in Vernon’s favor and awarded hi m $20, 000 for
pain and suffering. The final judgnment on the verdict was
entered on June 23, 1999, and Vernon signed an acknow edgenent
of satisfaction of judgnent on Septenber 1, 1999.

Al t hough he obtained a favorable result, Vernon felt
he was entitled to nore damages than were awarded and, thus,
filed a post trial pro se notion seeking nore damages/costs. On
August 12, 1999, Vernon’s counsel also filed a notion for costs
on behalf of Vernon. On March 20, 2000, the court entered its
order granting the attorney’s notion for costs, but denying
Vernon’s pro se notion for nore damages/costs. Vernon
thereafter filed a notion for reconsideration of his notion,
whi ch was deni ed by the court on April 14, 2000.

On March 20, 2001, Vernon filed a pro se action in the
Fayette Circuit Court against the Law Ofice of Ml bourne MIIs

and two attorneys with the law firm David Stuart and M chael
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Casey. W shall discuss the conplaint in further detail bel ow.
The conpl aint was essentially a | egal nal practice action

cl ai m ng, anong other things, that the appell ees were grossly
negligent in their representation of Vernon. Follow ng a notion
to dismss, the trial court dismssed the action on April 26,
2001, for being filed beyond the one-year statute of limtations
and for failure to state a valid claimof |egal negligence.
After a subsequent order denying Vernon’s notion to set aside
the dism ssal, Vernon now appeals pro se.

Fromthe outset, we nust note that appellant’s brief
isin large part unintelligible, as was his conplaint. However,
giving the pro se litigant the benefit of the doubt, we wl]l
endeavor to address his argunents.

First, appellant appears to argue that his action was

filed within the statute of limtations, citing Al agia, Day,

Trautwein & Smith v. Broadbent, Ky., 882 S.W2d 121 (1994). W

agr ee.
It appears that both parties agree that the applicable
statute of Iimtations is one year under KRS 413.245 for |ega
mal practice clains. Appellees argue that the statute of
[imtations began to run when the satisfaction of judgnent was
entered on Septenber 8, 1999, claimng that date constituted

final resolution of the underlying claim See Mchels v.

Skl avos, Ky., 869 S.W2d 728 (1994). True, appellant did not
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appeal the final judgnent as in Hi bbard v. Taylor, Ky., 837

S.W2d 500 (1992). However, appellant did file a post-tria

noti on seeking additional damages and costs, and his counse
simultaneously filed a post-trial notion seeking costs.

Regardl ess of the nerits of appellant’s post-trial notion,
damages pursuant to a |l egal mal practice claimwould not have
been fixed until that notion was rul ed upon, since the anount of
damages he received (or did not receive) in the personal injury
action would necessarily dictate what his damages were in the

| egal mal practice action. Just as the damages were not deened

to be fixed and non-specul ative in A agia, Day, Trautwein &

Smith v. Broadbent, 882 S.W2d at 125-26, until the IRS

settl enment was finalized, the danages here were not fixed until
the ruling on appellant’s post-trial notion for additiona
damages. Al so, because appel |l ees continued to represent
appellant in the post-trial nmotion for costs, the statute of
limtations would not begin to run until the attorney-client
rel ati onship was term nated, which appears to have been when
this notion was rul ed upon, March 20, 2000, in the sanme order
appellant’s pro se post-trial notion was ruled upon. See

Alagia, Day, Trautwein & Smth, 882 S.W2d at 125 (wherein the

conti nuous representation rule was adopted.) Hence, appellant’s
filing of the I egal mal practice action on March 20, 2001 was

within the statute of limtations.



The remai nder of appellant’s brief is devoted to
rehashi ng much of the evidence apparently elicited at trial or
in discovery, although we cannot be sure as we do not have the
benefit of the full record fromthe personal injury action.
Appel l ant additionally appears to cite to what he clains were
i nstances where his attorneys commtted ethical violations or
were negligent in their representation of him W shall inply
fromthis that appellant is seeking to refute the court’s
finding in the dism ssal order that he failed to state a cause
of action.

In the beginning of his conplaint, appellant cites as
jurisdiction for the action 42 U S.C. Section 1983, 28 U S.C S.
Section 1331, and the Fourteenth Anmendnent to the United States
Constitution, which are clearly not proper grounds for the
action herein. Appellant also later inplicates Long Arm
Jurisdiction which is likewise irrelevant to the action.
Appel l ant additionally states that he is seeking relief for
fraud, breach of contract, breach of professional ethics, and
gross negligence. However, nowhere in the conplaint does he
state the basis for his claimof fraud. See CR 9.02.

As for the breach of contract claim appellant alleges
t hat appellees, in their representation of him failed to file a
contenpt notion against the defendant for a di scovery violation.

However, it is undisputed that, during the litigation, appellant
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ultimately obtained fromthe defendant the discovery docunent in
guestion. Thus, appellant could allege no damages on this
claim

Wth regard to the negligence claim appellant states,
“By the gross negligence, of the attorney David Stuart, the jury
did not get to here [sic] any of the pertinent facts, to prove
t hat the weck, caused Vernon MIls, a lot of injury, and pain,
and nmential anguse [sic], the above facts, are in depositions,
and under oath.” W presune that the above facts appell ant was
referring to were the nunmerous references to nedical evidence
made in the conpl ai nt wherein appell ant describes vari ous
deposition and trial testinony. However, appellant does nothing
nore than sinply recount the evidence in question and does not
all ege how this evidence is related to his claimfor negligence.

CR 8.01 states that a claimshall contain “a short and
pl ain statenent of the claimshow ng that the pleader is
entitled to relief.” Under the civil rules, a conplaint need
only give fair notice of the action and the relief sought, but

it must still disclose a cause of action. Security Trust Co. V.

Dabney, Ky., 372 S.W2d 401 (1963). A cause of action should
not be di sm ssed pursuant to CR 12.02 for failure to state a
cl ai munl ess the pleading party appears not to be entitled to
relief under any statenment of facts which could be proved in

support of his claim Wller v. MCaul ey, Ky., 383 S.W2d 356
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(1964). To maintain a claimfor negligence, the plaintiff nust
establish a duty on the part of the defendant, a breach of that
duty, and a causal connection between the breach and an injury

suffered by the plaintiff. Gishamv. Wal-Mart Stores, 929 F

Supp. 1054 (E.D. Ky. 1995), affirmed 89 F.3d 833 (6'" Gir. 1996).
In the present case, appellant did establish a duty by
virtue of stating that he had hired appellees to represent him
in his lawsuit. However, he fails to allege how a breach of
this duty caused himinjury. Accordingly, the cause of action
was properly dismssed for failure to state a clai munder CR
12. 02.
For the reasons stated above, the judgnent of the

Fayette Crcuit Court is affirned.
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