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BEFORE: HUDDLESTON, PAI SLEY, AND TACKETT, JUDGES.
TACKETT, JUDGE: Worldw de Equi pnent, Inc. appeals froma judgnent
of the Whitley Grcuit Court finding it liable for fraudul ent
m srepresentation as to the existence of a warranty and awardi ng
Paul W/ burn $6,970.76. After careful review, we reverse and
remand.

In Cctober 2000, W/ burn purchased a used 1999 Kenworth
tractor from Wrl dwi de which Wrl dw de had repossessed fromthe

previ ous buyer. Worldw de specifically disclained all warranties



in the sales contract signed by Wlburn. The disclainer stated as
fol |l ows:

Sell er makes no warranties as to the property,

express, inplied, or inplied by |aw except, as

to new vehicles only, the manufacturer’s

standard vehicle warranty, which is

i ncorporated herein by reference. Seller

specifically disclainms any inplied warranty of

merchantability or fitness for a particular

purpose and any liability for consequentia

damages for any breach of warranty. All used

vehicles are sold “as is.”

Neverthel ess, there were still manufacturers’ warranties on the
vehi cl e which woul d provi de coverage to the tractor’s second owner.
Deni se Trosper, Wrldw de’s warranty adm ni strator prepared a nmeno
for Wlburn outlining the warranties remaining in effect. These
included a five year/ 750,000 mle warranty on the rear axles which
wer e manuf actured by Eaton.

Two nonths after WI burn purchased the tractor, the rear
differential malfunctioned and the tractor was taken to Wrl dw de
for repair. Enployees at Wrldw de submitted a claimto Eaton
because the rear axles were still under warranty; however, Eaton
denied the claimtw ce stating that the failure was caused by owner
m suse and, as such, was excluded from coverage under the
manufacturer’s warranty. Wrldw de offered to repair the tractor
at Wl burn' s expense and submt the claimto Kenworth which m ght

rei mourse Wlburn if the repair should have been covered under the

Eaton warranty. At that point, WIlburn elected to have the tractor



towed to anot her repair shop where he paid for the costs of the
repair.

Rat her than filing suit against the manufacturer for
breach of warranty, Wlburn filed suit against Wrldw de all egi ng
that the sal esperson had fraudulently m srepresented the existence
of a warranty on the rear axles. Wrldwide filed a notion for
summary judgnent which the trial court denied. At trial, Wrldw de
i ntroduced uncontroverted evidence that there was a manufacturer’s
warranty on the rear axles and that Wrldw de itself had
specifically disclained any additional warranties on the vehicles
it sold. After the trial court denied Wrldwi de's notion for a
directed verdict, the jury received the follow ng instruction:

You will find for the Plaintiff, Paul WIlburn, if you are
satisfied fromthe evidence as foll ows:

(a) That before Plaintiff signed the contract

Def endant, Worl dwi de Equi pnent, Inc.,
represented to himthat the 1999 Kenworth
Tractor had a warranty on the Eaton rear
differential of five years of (sic)

750, 000 mi | es;

(b) Defendant, Wbrl dw de Equi pnent, intended
for Plaintiff, Paul Wlburn, to rely on
the truth of that statement in deciding
whet her to buy the tractor;

(c) That Plaintiff, Paul WIlburn did in fact
rely on that representation as being true
and ot herw se woul d not have signed the

contract under which he purchased the
tractor;



(d) That in fact the tractor did not have a

five year, 750,000 mle warranty on the

Eaton rear differential at the tine that

the Plaintiff signed the contract.
The jury returned a verdict in favor of W1l burn and awarded hi m
$6,970.76 in danages. Wrldwide filed a nmotion for a judgment
notw t hstandi ng the verdict which the trial court denied. This
appeal foll owed.

Wor| dwi de argues that the trial court erred in denying
its notions for summary judgnent, a directed verdict, and judgnment
notw t hstanding the verdict. WIburn counters by asserting that
the denial of Worldw de’s notion for sumrmary judgnent on the
pl eadings is an interlocutory order which is not subject to appeal.
W decide this case on the issue of whether the trial court erred
in not granting Worl dw de judgnment notw t hstandi ng the verdict;
therefore, all of Worldw de’s other argunments are noot.

Appel l ate courts nust give great weight to the factua
findings of the jury and the trial court. “However, where the
record shows. . . that only one fair and reasonabl e concl usion can

be drawn fromthe evidence, then the case should not be submtted

to the jury.” Crest Coal Co. v. Bailey, Ky., 602 S.W2d 425, 427

(1980). In the case sub judice, the jury heard testinony fromtwo
Wi t nesses regarding the manufacturer’s warranty on the 1999
Kenworth at the tinme WIburn purchased it. Duane MDaniel,

QOper ati ons Manager for Wrldw de, testified that the rear axles



were subject to a five year/ 750,000 mle warranty fromEaton. In
addition, Thomas C ark, a representative for Eaton, testified that
the warranty on the rear axles did apply to the tractor when
W | burn purchased it even though it had been previously owned by
anot her buyer. He stated that the warranty covered defects in
materi al or workmanshi p; however, he rejected Wlburn's warranty
claimon the basis that it was due to a non-warrantable failure
caused by m suse of the vehicle. Finally, Wrldw de introduced the
menor andum prepared by its warranty adm ni strator, which WI burn
admtted receiving a copy of, identifying the several
manuf acturers’ warranties on various parts of the tractor. WIburn
i ntroduced no evi dence which woul d negate the existence of the
manufacturer’s warranty on the Eaton axles.

“I't is well settled that the jury is bound to accept and
apply the law as contained in the instructions. |If it does not,

the verdict will be set aside as contrary to | aw Dani el s v.

Central Truckway System Inc., 253 SSW2d 1, 1-2 (1952). The tria

court instructed the jury that, in order to find in favor of

Wl burn on his fraud claim it had to find that “the tractor did
not have a five year, 750,000 mle warranty on the Eaton rear
differential . . .” when Wl burn purchased it. Eaton's rejection
of the claimas being subject to an exclusion under the warranty
does not overcone the fact that Wrl dw de introduced uncontested

evi dence that the rear axles were covered by Eaton’s warranty when
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W burn purchased the tractor. Upon careful consideration of the
record, it is clear that the trial court erred when it refused to
set aside the jury’'s verdict as being unsupported by the evidence.
Consequently, we reverse the judgnment of the Witley Crcuit Court
and remand this case for entry of an order granting judgnent

notw t hstandi ng the verdict in favor of Wrldw de Equi pnent, Inc.
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