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BEFORE: BARBER, DYCHE AND TACKETT, JUDGES.

BARBER, JUDGE: Appellant, Stewart Services, Inc. (“Stewart”),
seeks review of a summary judgnent of the McCracken Circuit
Court concluding that the provisions in a subcontract prohibited
Stewart from any recovery agai nst the Appellees, Centex Rodgers

Construction Conpany (“Centex”) or Baptist Healthcare System



Inc., d/b/a Western Baptist (“Western Baptist”). Finding no
error, we affirm

On Cctober 26, 1995, Centex entered into a contract
with Western Baptist to performconstructi on managenent services
on an expansion project. On January 3, 1996, Centex entered
into a subcontract wwth Stewart to performinstallation of the
project’s mechanical, plunbing and fire protection systens,
(“the sub-contract”). On January 26, 1996, Stewart entered into
a “sub-subcontract” with Appellee, Tilford Mechani cal
Contractors, to performa portion of that work.

On April 21, 1997, Tilford filed a claimwith the
American Arbitration Association (AAA) in Louisville, Kentucky,
to resolve a dispute with Stewart over the costs of extra work
it had performed on the project. On July 25, 1997, Stewart
filed a notion in the Jefferson Circuit Court to stay the
arbitration proceedings which was ultinmately granted. An appeal
f ol | owed.

On June 19, 1998, Tilford filed a conpl ai nt agai nst
Stewart in the McCracken Circuit Court. On Cctober 9, 1998,
Stewart filed a third-party conpl ai nt agai nst Centex and Western
Baptist, claimng entitlenent to a judgnent “by way of indemity
for any damages alleged by Tilford which resulted fromthe
actions or inactions of those two parties.” Alternatively,

Stewart clained that it was entitled to “an apportionnent of
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damages clained by Tilford to the extent that said danages nay
have resulted fromthe action or inactions of those two
parties.”

By Opi nion rendered March 25, 1999, another panel of
this Court held that the Jefferson Grcuit Court had erred in
ordering a stay of arbitration, and vacated that order and
remanded. By order entered Novenber 10, 1999, the Suprene
Court denied a notion for discretionary review.

On May 12, 2000, the McCracken Circuit Court entered
an order granting Tilford s notion to stay the within action,
pendi ng the outconme of the arbitration between Tilford and
Stewart. On Novenber 30, 2000, the AAA entered an award,
providing in pertinent part:

1. We hereby find in favor of Tilford

agai nst Stewart for Stewart’s breach of

contract for its own conduct, the conduct of

Cent ex- Rodgers Constructi on Conpany, and the

inmplied warranties furnished with the

contract docunents, plans and specifications

for the additions and renovations to the

Western Baptist Hospital of Paduca, [sic]

Kent ucky.

2. We hereby award to Tilford damages,

i ncl udi ng prejudgnent interest, totaling

$1, 005, 894. 37.

3. Because of the pass-thru nature of

certain clains for which Stewart nay be

entitled to i ndemification, we have
provi ded a breakdown of the award.



On January 18, 2001, Tilford noved to confirmthe
award. On January 29, 2001, Western Baptist filed a response
and cross-notion to Iift the stay, contending that the court
“should limt its order confirmng the [arbitration] award to
provide that . . . .[it] is not binding upon Western Bapti st
because Western Baptist was not a party to the AAA proceeding.”
On February 6, 2001, Stewart filed a response to Tilford s
notion. Stewart maintained that the notion should have been
filed in Jefferson Circuit Court; further, that it was
premat ure, because Stewart had a pending notion, in the
Jefferson Gircuit Court action, to vacate the arbitration award.
On February 8, 2001, Centex filed a response, stating that it
was “neutral” wth respect to the confirmation of the AAA award,
requesting only that the court take “judicial notice” that the
award had no col |l ateral estoppel effect upon Centex and Western
Bapti st, because they were not parties to the arbitration.

On February 27, 2001, the court entered an order
l[ifting the stay for the limted purpose of considering the
pendi ng notions for summary judgnment previously filed by Centex
and Western Baptist; the court also entered an order denyi ng
Tilford s notion to confirmthe arbitration award, for the
reasons stated in Stewart’s response.

On July 23, 2001, the trial court entered an order

granting summary judgnent in favor of Centex and Western



Baptist. The court found “that the provisions of the parties’
contract prohibit recovery by Stewart from Centex or Wstern
Baptist Hospital for any allegations in the lawsuit.” On

Oct ober 2, 2001, the court denied Stewart’s notion to alter,
anend or vacate. On Cctober 26, 2001, Stewart tinely filed a
noti ce of appeal .

The standard of review is whether the trial court
correctly determ ned no genuine issues of material fact exists,
and that the nmovant was entitled to judgnent as a matter of law?

Stewart first asserts that it has a valid common | aw
indemmity cl ai magai nst Centex and Western Bapti st,
notwi t hstandi ng the express indemity provisions of the
subcontract, in reliance upon Thompson v. Budd Conpany. 2

Thonpson is distinguishable on its facts. Thonpson
wor ked for Merrick. Merrick contracted with the Budd Conpany to
maintain its HVAC system \Wiile working for Merrick at Budd' s
pl ant, Thonpson was injured in a fall. Thonpson filed a
negl i gence cl ai m agai nst the Budd Conpany, Barton, who
constructed the facility, and Kahn, who provi ded engi neering and
consulting services to Barton. Budd filed cross-clains agai nst

Merrick, Barton and Kahn.

' Scifres v. Kraft, Ky. App., 916 S.W2d 779, 781 (1996).
2199 F.3d 799 (6'" Cir. 1999).



The district court held that the Kentucky Wrkers’
Conpensation | aw i nmuni zed the Budd Conpany from Thonpson’s
common law tort clains. Reasoning that wthout liability there
could be no indemity, the district court dismssed all clains.

On appeal, the Sixth Grcuit explained that Kentucky
| aw di sti ngui shes common | aw and contractual indemity.
Liability is a prerequisite to conmon | aw i ndemity; wher eas,
“’the nature of an indemitor’s liability under an indemity
contract shall be determ ned by the provisions of the indemity
agreenment itself.’”3 In that respect, the court treated the
cl ai ms separately.

The court held that Budd’'s common [ aw i ndemity cl ai m
must fail, because Budd was not liable to Thonpson, by virtue of
t he Kentucky Wbrkers’ Conpensation |law. Insofar as the
contractual indemity clainms, the i ssue was whet her Budd had
contracted for indemification for its |egal expenses in
defending the suit by Thonpson, irrespective of Budd' s
liability. Thonpson does not hold that a comon | aw i ndemity
cl ai m may be pursued separately, where an indemitor’s liability
i s governed by express contractual agreenent.

Here, Centex and Western Baptist assert that Stewart’s

liability is governed by the express provisions of Section 7

®1d. at 807, citing United States Fidelity & Guar. Co. v. Napier
Elec. & Constr. Co., Inc., Ky.App., 571 S.W2d 644, 646 (1978).
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B(2) of the subcontract, which bars any comon |aw i ndemity

claim W agree. Section 7 B(2), under the headi ng,

“I'ndemmi fication,” provides:
Subcontractor [Stewart] hereby agrees to defend
and indemify, protect and hold harm ess
Contractor [Centex] and/or Omer [Western
Baptist] of and fromany |oss or damage and to
rei mburse Contractor [Centex] and/or Owner
[Western Baptist] for any and all expenses,
including | egal fees, expert wtness fees and
other litigation costs to which Contractor

[ Centex] and/or Omer [Western Baptist] may be
put because of:

(2) the liability for clains and |iens for |abor

performed or materials used or furnished through

or under Subcontractor [Stewart} for the project.

Stewart argues that Centex and Western Baptist have
m sconstrued the “plain and clear intent” of this provision —
to protect them from having nechanic’s liens or other clains
asserted directly against themas a result of Stewart’s failure
to pay its subcontractors. Stewart argues that the provision
does not indemify Centex and Western Baptist fromliability for
their own acts, because such an intention nust be clearly
mani fest, citing Enployers Miutual Liability Insurance Co. of
Wconsin v. Giffin Construction Co.*

The | anguage of Section 7 B(2) of the subcontract is

broad and plain. Stewart has agreed to defend and i ndemnify,

4 Ky. App., 280 S.W2d 179, 183 (1945).
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protect and hold harnl ess, Centex and Western Baptist of and
fromany | oss or damage because of the liability for clains for
| abor perfornmed under Stewart for the project. Section 7B(2)
does not state that Stewart’s duty to indemify is |limted to
clains resulting froma failure to pay its subcontractors. W
cannot insert words into the contract that the parties have not
used.

It is true that when there is a doubt as to the
nmeani ng of an indemity clause the construction
shoul d be against the contention that the
contract was nmeant to indemify agai nst an

i ndemni tee's own negligence. W have said that
every presunption is agai nst such intention.
[citation omtted]. But such clauses are not
agai nst public policy and in cases where it is
not i nprobable that a party woul d undertake such
an i ndemnification of another party we reach a
different result. [citations omtted].

In the case at hand the contractor was to
i ndemni fy the owner against "* * * all clainmns,
demands, |iens, taxes, |oss, or damages of any
character * * * " Unless there was required
specifically the statement "including the owner's
own negligence," we can hardly envision a nore
i ncl usi ve i ndemity provision.?®
We concl ude that the express indemity provisions of
the contract govern the relationship of the parties, and
precl ude any recovery by Stewart against Centex and Western
Baptist. “[T]here can be no inplied contract or presuned
agreenent where there is an express one between the parties in

reference to the sanme subject matter. |If there is an express

® Fosson v. Ashland G|, Ky., 309 S.W2d 176, 178 (1957).
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witten contract covering the transaction, its terns are
controlling and parties are bound by them”®

W cannot agree with Stewart that Section 13E’ of the
subcontract expressly reserved any rights and renedies it had at
comon | aw, where such an interpretation wuld render Section 7
B(2) of the subcontract neaningless.?

In [ight of our decision herein, we do not reach the
remai ni ng i ssues Stewart has rai sed on appeal. W note that
Centex has argued Stewart is obligated to pay for its attorney
fees, expenses and costs under Section 14A of the contract. W
agree with Stewart that the issue was not properly preserved,
because Centex raised this issue in its notion for sunmary

judgnent, the trial court failed to address it, and Centex

failed to file a cross-appeal .°

® Fruit Gowers Exp. Co. v. Ctizens Ice & Fuel, 271 Ky. 330, 112
S.W2d 54, 56 (1937).
" Section 13E, entitled “Renedies Cumul ative,” provides:
No right or renedy in the Subcontract is intended to
be exclusive of any other right or renedy, but every
such right or remedy shall be cunul ative and shall be
in addition to and not a limtation of any duties,
obligations, rights and renmedi es ot herw se inposed or
avai | abl e by | aw.

8 L.K. Conmstock & Co., Inc v. Becon Construction Co., 932 F. Supp.
948, 967 (E. D. Ky. 1994), quoting Restatenent (Second) of
Contracts, Section 203(c), (d) (1979).

° See Commonweal th, Transportation Cabinet, Department of
H ghways v. Taub, Ky., 766 S.W2d 49 (1988).



W affirmthe summary judgnent of the M Cracken

Circuit Court.

ALL CONCUR.
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