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BEFORE: GUI DUGLI, JOHNSON AND KNOPF, JUDGES.

GUI DUG.l, JUDGE. Kris Stockton (Stockton) appeals from an order
of the Ballard GCircuit Court that granted sunmary judgnment in
favor of Paxton Media Goup, Inc. (Paxton). Having thoroughly
reviewed the record and applicable |aw, we believe there to be
no genuine issue as to any nmaterial fact and that summary

j udgnment was proper under the facts presented. Hence, we

affirm



On or about Novenber 19, 1999, Stockton fell froma TV
tower owned by Paxton | ocated in Mnkey' s Eyebrow, Kentucky.
Stockton suffered severe physical injuries as a result of the
fall. Prior to the fall, Paxton had hired Kline Iron and Stee
(Kline) to perform engineering and structural work on the TV
tower. Kline, in turn, subcontracted with Coast to Coast Tower
Service, Inc. (Coast to Coast) for much of this work. Stockton
was enpl oyed by Coast to Coast.

St ockt on had done sim |l ar tower work for approxi mately
four and one-half years prior to the accident. In his
deposition, Stockton stated that he had worked on the tower at
i ssue for about two weeks prior to his accident. He alleged
t hat Paxton was negligent in failing to have a safety device
(called a safety-clinb device) on the tower’s |adder. Although
there is no other proof in the record, Stockton clained al
towers of this type are mandated to have safety-clinb
protection, and that every other tower he had worked on has had
some fall protection device. Despite this prior know edge and
experience, Stockton worked this tower without a safety-clinb
device for about two weeks prior to the fall. On the day of the
accident, the weather was cold and rainy and as he descended the
| adder, Stockton fell alnost forty feet. Stockton does not
remenber nmuch about what occurred i nmedi ately before the fall or

the fall itself. Most of what he stated in his deposition was
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based upon statenents co-workers nade to himafter the accident
at the hospital

Stockton filed for and recei ved workers’ conpensation
benefits as a result of the accident. He also filed this civil
action agai nst Paxton alleging Paxton was negligent in failing
to have a safety device on the tower |adder. Follow ng
prelimnary pleadi ngs and depositions, the Ballard Crcuit Court
entered a one page order on Cctober 5, 2001, granting Paxton’s
nmotion for summary judgnent. This appeal foll owed.

At trial and on appeal, Stockton argues that he was an
invitee and that Paxton owed himthe duty of reasonable care and
prudence to insure that the prem ses were in a reasonably safe
condition. Stockton contends that since he was on the property
to work on the TV tower which benefited both parties (Paxton
gets the tower repaired and Stockton gets paid) that his status

i s undeniably that of an invitee. Stockton cites Wallingford v.

Kroger Co., Ky., 761 S.W2d 621 (1988), Shaffner v. Pil kerton,

Ky., 166 S.W2d 870 (1942), and Madisonville v. Poole, Ky., 249

S.W2d 133 (1952), to support his contention that Paxton was
negligent in not exercising reasonable care to see that the
prem ses, in this case the TV tower, was in a reasonable safe
condition. W do not believe these cases are factually simlar
to the case before us or that the legal principles set forth

therein are controlling in this natter.
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First, none of the three cases dealt with the
situation where the injured party was an enpl oyee of an
i ndependent contractor. In this case Stockton was enpl oyed by
Coast to Coast, an independent contractor, hired specifically to

do the TV tower repairs. Second, neither Shoffner nor Pool e

i nvol ve an enpl oyee of an independent contractor who sought to
recover damages agai nst a prem ses owner for injuries caused by
a known defect. Finally, while Stockton relies heavily on the

Wal | i ngf ord case, recent court decisions have steered away from

its holding. See PNC Bank, Kentucky, Inc. v. Green, Ky., 30

S.W3d 185 (2000); Rogers v. Professional Golfers Ass’'n., Ky.,

28 S.W3d 869 (2000). Mre directly in Gaff v. Johnson G| Co.,

DY B/ A Bi gf oot Food Stores, 45 Fed. Appx. 499 (6'" Gir.) (2002)1,

the Court st ated:

Despite this duty to nmake the property
reasonably safe for the invitee, see City of
Madi sonville v. Poole, 247 S.W2d 133, 137
(Ky. 1952), Kentucky law is not generous to
busi ness invitees who suffer an injury as a
result of a risk created by an obvi ous,
out door natural condition such as ice.

Where the natural outdoor hazard is obvious
to the invitee, then the hazard is not an
unreasonabl e risk that the owner has a duty
to remedy or about which the invitee nust be
warned. Standard G| Co. v. Mnis, 433
S.W2d 856, 858 (Ky. Ct. App. 1968). Wen
an invitee knows that the weather conditions
are inclement, visits during daytine hours
such that she is able to see the condition
of the parking lot, specifically notices

1 Thi s opinion was not recomrended for full text publication.
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Ky.,

759 S.W2d 588 (1988).

clains by enpl oyees of

that a given parking lot is icy, and is
forced to walk carefully to avoid falling,
then the risk created by an icy parking | ot
is “open and obvi ous” and the owner has net
its duty of reasonable care owed to the
invitee and owes no additional duty to
remedy or warn. PNC Bank of Ky., Inc. v.

G een, 30 S.W3d 185, 187 (Ky. 2000). No
exception to this rule exists where the
plaintiff is forced to make nultiple
crossings over an icy ranp or parking |ot.
Id. At 186 (inplicitly rejecting the rule in
Wal lingford v. Kroger Co., 761 S.W2d 621,
622 (Ct. App. Ky 1988), that offered a
broader duty to an owner of |and for obvious
dangers where the owner has reason to expect
that the invitee will proceed to encounter

t he danger). Were the owners neets this
duty of reasonable care and has no
additional duty to renedy or warn, then
there can be no breach and thus no

acti onabl e negligence. See Ashcraft v.
Peopl es Liberty Bank & Trust Co., 724 S.W2d
228, 229 (Ky. C. App. 1987). (Enphasis
added) .

Paxton, on the other hand, relies on Oanens V.

dary,

75 S.W2d 536 (1934) and Ral ston Purina Co. v. Farley, Ky.,

W agree that these cases, which involve

i ndependent contractors agai nst prem ses

owners, are controlling |legal authority based upon the facts set

forth below In Owens v. Cary citing Wlls v.

W G Duncan

Coal Co., 157 Ky. 196, 162 S.W 821(1914), the Court held:

We there said: “But the owner of the
prem ses nmay be l|iable under the parti

cul ar

circunstances where a duty devol vi ng upon
himis not fulfilled. He should exercise a
reasonabl e care to protect an independent
contractor and his servants from dangers
arising fromthe condition of the prem ses,
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concerning which he is aware, and concerni ng
whi ch they have neither actual nor
constructive notice.”

In 44 A L. R 894, it is said: “If
the circunstances under which the stipul ated
work is perfornmed are such as to place the
contractor in the position of an invitee in
respect of the prem ses or plant of the
contractee, the latter becones answerabl e
for such injuries as the forner may sustain
by reason of any act which constitutes a
breach of one of the duties which the | aw
i nposes upon himas an invitor. The rule
applicable to this situation has been thus
stated: “The owner of prem ses is not
responsi ble to an i ndependent contractor for
injury fromdefects or dangers which the
contractor knows of, or ought to know of.

But if the defect or danger is hidden and
known to the owner, and neither known to the
contractor, nor such as he ought to know, it
is the duty of the owner to warn the
contractor, and if he does not do this he is
liable for resultant injury. The sane rule
applies to the servants of the contractor,
and to the subcontractor and his servants.”

Onens v. Clary at 537.

Later, in the Ralston Purina Co. v. Farley case,

our

Kent ucky Suprenme Court reaffirmed the rule set out in Oaens v.

Clary that “the owner of prem ses is not responsible to an

i ndependent contractor for injury fromdefects or dangers which

the contractor knows of, or ought to know of.” 1d. At 589.

Court went

on to explain the inportance of the rule.

Public policy favors the rule we adopt
here. It encourages the enpl oynent of
contractors and subcontractors to do work
requiring special skills. [If the enploynent
of an independent contractor with expertise
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in a particular field results in the

i mposition of liability upon the owner, the
tenptation wll exist for the owner to
acconplish the work with his own enpl oyees,
even though they may | ack the particul ar
skill s needed; because, in such case,

wor kers’ conpensati on woul d be the only
remedy of the enpl oyee.

The undi sputed facts of this case indicate that
St ockt on had over four years experience of working on towers,
that he believed the safety-clinb device was a nandated safety
requi renent, that he worked on this particular tower for two

weeks and that he was aware of its |lack of any safety or fal

protection device. It is clear that if the tower in question
had a defect, it was open and obvious. It is also clear that he
knew of any alleged defect or |ack of safety device. It is

further clear that he was an enpl oyee of an i ndependent
contractor. Under these facts, the rule of law set forth in

Onens v. Clary and Ral ston Purina Co. v. Farley is controlling

and Paxton could not be held liable for the injuries suffered by
St ockt on from open and obvi ous defects or dangers of which he
was aware. In that there were no genuine issues as to any
material facts and Paxton was entitled to judgnent as a matter
of law, the |lower court acted properly in granting sunmary

judgnment in this matter. See CR 56.03; Steelvest, Inc. v.

Scansteel Service Center, Inc., Ky., 807 S.W2d 476 (1991).




For the foregoing reasons, the order of the Ballard

Crcuit Court granting sunmary judgnent to Paxton is affirned.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
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