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BEFORE: BUCKI NGHAM COMBS, AND McANULTY, JUDGES.

BUCKI NGHAM JUDGE: Howard Hodge appeals the Kenton Circuit
Court:=s sunmary judgnent in favor of the appellees, The EW

Scri pps Conpany, WCPO Tel evi sion News, J.B. Chase, Stuart Zanger,
Laure Quinlivan, Jeffrey Keene, and Toni Allender on his clains

of defamation and false |ight invasion of privacy.! He argues

' WCPO Tel evision News is a tel evision broadcasting conmpany
whi ch broadcasts in the Geater Cncinnati area, including Kenton
County, Kentucky. E.W Scripps owns the television station, and
Chase, Zanger, Qinlivan, and Keene are enployees. Allender is a
real estate agent and a buil di ng Arehabber@ who does business in
t he Covi ngton area.



that summary judgnent was i nproper because he was entitled to
prove to a jury that the appell ees defamed himand i nvaded his
privacy with Afalse light.@ W disagree and affirmthe trial
court.

This suit arose fromtel evision broadcasts by WPO
Tel evi si on News concerning a controversy which had been the
subj ect of discussion within the business community and the
governnent of the Gty of Covington for quite sone tine. The
i ssue was the manner in which Howard Hodge, Housi ng Devel opnent
Director for the City of Covington, adm nistered the Covington
Housi ng Departnent, specifically the federally funded | oan
program geared toward the rehabilitation of historic and | ow
i ncome properties.

Several nmenbers of the conmunity, including Ton
Al l ender, had voiced their conplaints about favoritism by Hodge
toward a | ocal Arehabber, @ Esther Johnson. Those who conpl ai ned
asserted that, anong other things, Johnson had received
consi derably nore of the | oan proceeds than any other person or
entity. Indeed, the Gty Comm ssion had inquired into the matter
as early as the first half of 1997 and was in the process of
establishing a commttee to oversee the admi nistration of the
federal |oans when the broadcasts were aired. Furthernore, in
July and August of 1997, |ocal newspaper articles had covered
al l egati ons and perceptions that Hodge gave favorabl e treatnent

t o Johnson.



Al |l ender contacted Laure Quinlivan of the WCPO | - Team
and expressed her concerns.? Quinlivans investigation led to
WCPO br oadcasts on Septenber 3, Septenber 4, and Septenber 16,
1997. Hodge all eges that he was defaned in the broadcasts. As
his clains relate to Allender, he alleges that two conments by
her were defamatory. The first appears in the broadcast with
Al l ender speaki ng:

that the housing director of the Gty

of Covington is on vacation w th Esther

Johnson, his nunber one rehabber/contractor.

Isnt that - - therezs something wong with

this picture here, but again, you have to

under st and Howard Hodge does what Howard

Hodge wants to do, and he doesn:st care what

anybody thinks, and that:s why I:m not taking

it any nore.

Second, Hodge conpl ai ns about a conment by All ender that was
aired at the beginning of the second broadcast. The second
broadcast was predom nantly about Esther Johnson. All ender:s
comment was, Al believe the noney is not being used properly,
that-s what | believe.@ Shortly after the comment, the report
shows Al |l ender discussing what appears to be the inconplete
rehabilitation of properties for which noney was apparently

| oaned to Johnson.

Hodge filed suit against the appellees, as did Esther

Johnson, alleging defamation and fal se |light invasion of privacy.

Johnson=s suit was not joined with Hodge:s, and her case proceeded

*The WCPO | -Teamis a group of investigative reporters from
WCPO Tel evi sion that investigates viewer concerns and reports on
t hem



totrial.® After the trial in Johnsons case, the court
consi dered appel | ees: summary judgnent notions in this case. The
court concluded that no genuine issue of material fact existed
and that the appellees were entitled to judgnent as a matter of
law. In granting summary judgnent, the trial court specifically
concl uded that Hodge failed to present evidence to establish a
prima facie case of defamation and false light invasion of
privacy. This appeal by Hodge resulted.

Hodge adm tted that he was a public figure. In order
to sustain an action for defamation, the statenents he conpl ai ned
of nust have been facially defamatory, about him false, and

publi shed with actual nmalice. New York Tines Co. v Sullivan, 376

U S 254, 280, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964); Wlch v.

Aneri can Publishing Conpany of Kentucky, Ky., 3 S.W3d 724, 730

(1999); Colunbian Sussex Corp., Inc. v. Hay, Ky. App., 627

S.W2d 270, 273 (1981). In order to sustain an action for false
l'ight invasion of privacy, the Afalse light@ in which he objects
to being placed nmust be highly offensive to a reasonabl e person,
and the publisher nust have had know edge of, or acted in

reckl ess disregard as to, the falsity of the publicized matter

and the false light in which the plaintiff was placed. MCall v.

’Johnson=s suit resulted in a directed verdict for the
def endants except Toni Al lender. However, the jury returned a
verdict in favor of Allender finding that the allegedly
defamatory statenents were not false. The judgnent is now on
appeal, No. 2001-CA-002086, with an acconpanyi ng cross-appeal,
No. 2001- CA-002272. Oal argunments in this case and the appea
and cross-appeal from Johnson:s case were heard together.
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Courier-Journal and Louisville Tinmes Co., Ky., 623 S.W2d 882,

888 (1981). If the statenents or presentation that allegedly
defaned the plaintiff or placed himin a false |light were true or
substantially true, the defamation and false |ight invasion of

privacy actions fail. Bell v. Courier-Journal and Louisville

Ti mes Conpany, Ky., 402 S.W2d 84, 86-87 (1966); MCall, 623

S.W2d at 888; Buckholtz v. Dugan, Ky. App., 977 S.W2d 24, 27

(1998). A statenent is substantially true even if the Aexact
factsf and Am nute detail s@ are not reported accurately, Bell v.

Courier-Journal & Louisville Tinmes Co., Ky., 402 S.W2d 84, 87

(1966), and if the inaccuracy does not appreciably affect the

defamatory result. See Pearce v. Courier-Journal, Ky. App., 683

S.W2d 633, 635 (1985).

Once the appell ees presented a properly supported
notion for summary judgment convincing the court of the absence
of a genuine issue of material fact, Hodge was required to show
the court affirmative evidence fromthe record of an existing
issue of material fact to prevent summary judgnent from being

entered against him See Lewis v. B & R Corporation, Ky. App.,

56 S. W3d 432, 436 (2001), citing Steelvest, Inc. v. Scanstee

Service Center, Inc., Ky., 807 S.W2d 476, 82 (1991), Hubble v.

Johnson, Ky., 841 S.W2d 169, 171 (1992), and Hibbitts v.

Cunberl and Valley Nat. Bank & Trust Co., Ky. App., 977 S.W2d

252, 253 (1998). Hodge was not required to argue his case, but

he was required to point out evidence of record in support of the



prima facie case he sought to prove at trial. However, he did
not .

The trial court found that Hodge failed to present any
evidence to establish the falsity of the statenents by the nedia
def endants he clained were defamatory. It noted that to the
extent the broadcasts dealt with Hodge, they focused on his
position as Housing Director for the City of Covington, his close
personal relationship wth Esther Johnson including the fact that
Johnson acconpani ed hi mon a European vacation, and the
perception within the community that Hodge gave favorabl e
treatment to Johnson. Further, it noted the evidence of record
that substantiated the Agist@ of the broadcasts. For instance,

t he Departnent of Housing and U ban Devel opnent (HUD)

i nvestigated conpl ai nts concerni ng Hodge and found that Johnson
benefited fromthe | oan programto a greater extent than any
other investor. |In addition, the HUD report noted the appearance
of favoritismtoward Johnson. Moreover, Hodge acknow edged the
cl ose personal relationship with Johnson and the fact that there
were runors and a perception that he favored her. Furthernore,
he did not present evidence to refute the results of the HUD
investigation or to illustrate the falsity of any other statenent
he cl ai ned defamed hi m

The court also found that Allender:s statenent
concer ni ng Hodge doi ng what he wanted to do was non-acti onabl e

opinion. Allender nade this conmment after discussing Hodge:s



Eur opean vacation. Allender:s coment was sinply her expl anation
of Hodge:s apparent bol dness in the face of public concern and
criticismregarding his relationship with Johnson. Wile Hodge
may have taken Johnson on vacation for a reason other than a |ack
of concern for what others think, his taking her was clearly the
basis for Allender:s opinion that he does not care what other
peopl e t hi nk.

An opinion is actionable if it inplies an undi scl osed

defamatory fact. Yancey v. Hamlton, Ky., 786 S.W2d 854, 857

(1989). However, if the basis for the opinion is disclosed, the

opinion is not actionable. See Buchholtz, 977 S.W2d at 28.

Since the basis for Al ender:s opinion was disclosed, her opinion
concer ni ng Hodge=s bol dness was not actionable. The other

al l egedly defamatory statement nade by Allender actually referred
to Johnson and her use of |oan noney. Since it was not about
Hodge, the statenment was not actionable by himas defamatory.

See Col unbi a Sussex, 627 S.W2d at 273.

Finally, the trial court concluded that Hodge failed to
present evidence from which a reasonable jury could concl ude that
t he medi a defendants or Allender acted with actual malice. To
prove actual malice, Hodge was required to present evidence,
whet her direct or circunstantial, to support a finding that the
appel | ees knew the statenents were fal se, that they entertained
serious doubt as to the truth of the defamatory statenents, or

that they had a hi gh degree of awareness of the statenent:s



probable falsity. Ball v. EEW Scripps Co., Ky., 801 S.W2d

684, 689 (1990). Hodge clains Allender:s deposition reveals
proof that she acted with malice toward hi m when she nade the
al l egedly defamatory coments. However, no part of the
deposition excerpt he presented illustrates that she entertained
serious doubt as to the truth of the defamatory statenents or
that she had a high degree of awareness of the statenent:s
probable falsity. |Indeed, the excerpts sinply reveal Allender
answeri ng questions concerning the information upon which she
based her statenents about Hodge, Johnson, and sone rehabilitated
property. Since this evidence does not support his contention
that Allender acted with malice and since this is the only
evi dence he presented to support that contention, he failed to
present affirmati ve evidence that would support a finding of
actual malice.

Wth regard to the nedi a defendants, Hodge cl ai ns they
i mproperly relied upon Al ender w thout verifying her
credibility. Further, he clains they failed to contact useful
sources, such as public records, to support the allegations nade
agai nst Johnson and him He clains they knew the gravity of the
suspect ed wongdoi ng and the devastating effect it could have on
him He also clains Laure Quinlivan had a grudge agai nst hi m and
was out to get him Furthernore, he clained they only used
sources on the broadcasts that were hostile to him In addition,

he clains Laure Quinlivan failed to look at City of Covington



files that woul d have docunented her source:ss unreliability, and
he concl udes that Athe WCPO Appel lants failure to retract can
prove these fal se statenents were broadcast with actual malice.@
Then, he asserts, A[p]lainly, the statenents in the WCPO
broadcast are acti onabl e because Howard Hodge can prove these
fal se statenents were broadcast with actual malice.@ Despite
this |ist of supposed wongdoi ng by the nedi a def endants
concerning the investigation of Hodge and the Housing Departnent,
Hodge again fails to direct the court to evidence of record that
illustrates these wongdoings. Nevertheless, a review of the
record and the broadcasts refutes Hodge:s clains.

The evidence of record illustrates the nedia
defendants: diligent efforts to ensure an accurate, bal anced
report. First, the broadcast does not appear to rely upon
Al l ender as the only source for any conclusion it presented.

I ndeed, the broadcasts allow Allender:s statenments to stand on
their owmn. In addition, the broadcasts presented sources who
favored Hodge, including the mayor of Covington, as well as those
who opposed him Mreover, Quinlivan testified that she
conduct ed nunerous interviews, contacted nore than 50 sources,
and revi ewed many Housi ng Departnent docunents to ensure the
accuracy of her report. Despite this, Hodge still clainms WPO
acted with malice toward himby presenting only one side of the

story. Nevertheless, he refused to take advantage of the



numer ous of fers nmade by WCPO to answer questions or conduct an on
canera interview to explain his side of the story.

Hodge al so cl ai ned there was evi dence of a grudge or
vendetta by the nedia defendants against him However, he failed
to cite to evidence in support of this claimas well. |ndeed,
the court noted that Athere is no evidence in the record in this
case that the nedia Defendants had a grudge or vendetta agai nst
the Plaintiff.@ Hodge failed to illustrate either direct or
circunstantial evidence upon which a jury could reasonably find
t hat WCPO knew its statenents were false, that it acted in
reckl ess disregard as to the falsity of any of the statenents, or
that is entertained doubt as to the falsity of the statenents.

This court reviews a summary judgment de novo. CR' 56.

We seek to determ ne whether the trial court correctly
determ ned that no genuine issue of material fact existed and, if
so, whether the prevailing party was entitled to judgnent as a

matter of |aw Scifres v. Kraft, Ky. App., 916 S.wW2d 779, 781

(1996). The party opposing a properly supported sunmary judgnment
notion may succeed on appeal by pointing out affirmative evidence
fromthe record that illustrates the presence of a genuine issue
of material fact. However, if it does not, we are left to

concl ude that no genuine issue existed and that the case was

appropriate for summary judgnment. W conclude that Hodge did not

*Kentucky Rules of Civil Procedure.

-10-



denonstrate the exi stence of genuine issues of material fact.

Thus, we affirm Accordingly, summary judgnent should be affirned.
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