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JUDGE. !

DYCHE, JUDGE. Floyd Bussell initiated this action seeking
nmonet ary damages, claimng his discharge from enploynent with
appel | ee, Kentucky Fi nance Conpany (“KFC'), was in violation of
t he Kentucky Civil Rights Act (KRS 344). dains of sex and

di sability discrimnation were abandoned, and Bussell’s claim

! Senior Status John Wods Potter sitting as Special Judge by assignnent of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution.



for age discrimnation was di snmssed on notion for sumary
j udgnent (CR 56).

Bussel |l now appeals, claimng that he has made a prinma
faci e case of age discrimnation under the standards of

McDonnel | Douglas Corp. v. Geen, 411 U S. 792 (1973). |In order

to successfully make such a case, he nust prove that: he is a
menber of a protected class (in this case, over forty years of
age); an adverse enpl oynent action was taken against him he was
otherwi se qualified for the position fromwhich the adverse

deci sion arose; and a person not of the protected class replaced

him Barnett v. Departnent of Veterans Affairs, 153 F. 3d 338,

341 (6™ Gir. 1998).

For the purposes of the notion for sunmary judgnent,
KFC adm tted the existence of the first three factors, but
cl ai med that Bussell had not established that he was replaced at
all, much less replaced by a person under forty years of age.
Bussel | responded bel ow, as he does here, that he was either
repl aced by a younger person, or, if not actually replaced, a
ganme of “nusical chairs” reallocated his responsibilities, and
younger enpl oyees were retained, thereby neeting the

requi renents of Ryder v. Westinghouse El ectric Corporation, 879

F. Supp. 534 (WD. Pa. 1995).
Bussell’s problemhere, as it was below, is that there

is no evidence in the record that he was replaced by a younger



person, either directly,

or as part of the alleged “nusical

chairs” schene. A party responding to a properly supported

summary judgnent notion nust,

by counter-affidavit or otherw se,

show that evidence is available justifying trial of the issue

i nvol ved. He cannot nerely rest on the allegations in his

pl eadi ngs. Conti nent al

Casualty Co. v. Bel knap Hardware &

Manuf acturing Co., Ky.,

281 S.W2d 914 (1955). Bussell presents

no such evidence; he nerely asserts the truth of his

all egations, with no proof to back up the assertions. The

sunmary judgnment of the Harrison GCircuit Court is therefore

af firned.
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