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BEFORE: COVBS, MANULTY, AND SCHRODER, JUDGES.

McANULTY, JUDGE. WIllard Adans, an inmate at the Kentucky State
Ref ormatory, appeals pro se froman order of the A dham G rcuit
Court denying his petition for declaratory judgnent wherein he
sought relief froman alleged arbitrary denial of neritorious

good tinme at that institution. W vacate and renmand.



On April 24, 2001, Appellant filed a petition for
decl aratory judgnent seeking a continuation of previously earned
awards of neritorious good tinme credits. |In Appellant’s
petition, he asserted that he was an inmate at the Kentucky
State Reformatory serving an aggregated fifteen year sentence
for the following felony offenses: four counts of sexual abuse
in the first degree and one count of trafficking in the second
degr ee.

Appel I ant began serving his sentence on Decenber 13,
1993, and earned neritorious good tine awards in years 1995,
1996, 1997, 1998 and 1999. At sone point, Appellant’s doctors
determ ned that Appellant was unable to performwork-rel ated or
programrel ated functions due to a nunber of nedical conditions.

On March 1, 2001, Appellant’s assigned caseworker
i nformed Appel |l ant that she would no | onger be submtting his
nanme for neritorious good tinme because he was not participating
in any prograns within the institution. Appellant sent a letter
to the warden and requested intervention because he felt he was
bei ng di scrim nated agai nst as a handi capped person. Thonas
Mugavi n, the Deputy Warden, responded to Appellant’s letter.
Mugavi n i nfornmed Appellant that he would not be considered for a
meritorious good tinme award because he was not participating in
any prograns. Migavin further noted that Appellant had declined

to participate in the sex offender treatnment program for which



he woul d have been able to receive neritorious good tine,
because he was in poor physical health and had difficulty with
hi s eyesi ght.

Based on the events preceding his declaratory judgnent
action, Appellant believes he has been discrimnated agai nst as
a handi capped person. Moreover, Appellant feels he has a
constitutionally protected liberty interest in continuing to
receive nmeritorious good tine awards.

The Commonweal th of Kentucky Departnent of Corrections
(Appellee) filed a notion to dism ss Appellant’s declaratory
j udgnment pursuant to CR 12.02(f) for failure to state a claim
upon which relief could be granted. |In support, Appellee argued
that the decision to award neritorious good tine is entirely
di scretionary, and i nmates possess no entitlenent to the awards.
Mor eover, Appellant chose not to participate in the sex offender
treatment program |In addition, Appellant failed to denonstrate
that he did anything exceptional to neet the statutory
requi renents set out in KRS 197.045(3) to achieve eligibility
for nmeritorious good tine awards; but, even if he had, it is
within the discretion of Appellee to deny an award of
meritorious good tinme for any reason.

The trial court granted Appellee’s notion to dismss

Appel I ant’ s decl aratory judgnent action based on Anderson v.

Par ker, Ky. App., 964 S.W2d 809 (1997), which held that awards



of meritorious good tinme are discretionary under KRS 197.045(3).
In addition, the trial court found that Appellant failed to show
that he performed any “exceptionally neritorious service” or any
“duties of outstanding inportance in connection with
institutional operations or prograns” as required by KRS
197. 045(3).

Appel lant filed a notion for reconsideration, which
the trial court denied, precipitating this appeal. Qur review
of the trial court’s dismssal for failure to state a claimis

de novo. See Janes v. WIlson, Ky. App., 95 S.W3d 875, 889

(2002) .

Appel | ant presents several argunents on appeal.
First, Appellant argues that he has been at |east partially
deni ed access to the courts, due process and equal protection
under |aw, because he has no evidence of conplete records being
sent by the circuit court to this court. Moreover, Appellant
does not have access to the circuit court’s records to review
them for conpl eteness and conpliance with his designation of the
record. Second, Appellant argues that Appell ees have abused
their discretion in awarding nmeritorious good tine and have
failed to make accommodati ons for handi capped prisoners. In
addition, the procedures for awarding neritorious good tinme are
arbitrary and inconsistent. Third, Appellant clains that

Appel | ees have discrim nated agai nst the handi capped because



t hey have not nmde reasonabl e acconmopdati ons for handi capped
persons to enable themto participate in various prograns for
whi ch they could achieve neritorious good tine awards. Finally,
Appel I ant argues that he is exenpted fromthe requirenents of

t he sexual offender treatnent program because his sentence and
convi ction occurred in 1993.

Appel lant’s first argunent is that he has been denied
his right of access to the courts because he could not review
the records of the AQdham Circuit Court. However, the Appell ant
never sent a request to the OQdham Crcuit Cerk for copies of
the record. Moreover, Appellant is not seeking any relief from
any harmthat nmay have been caused by not having access to the
record. Finally, we believe that Appellant’s clains are
adequately set forth in Appellant’s brief, despite Appellant’s
| ack of access to the record.

We nove to Appellant’s second and third argunents,
which we will address sinultaneously. The trial court dism ssed

Appel I ant’ s decl aratory judgnent action based on Anderson v.

Par ker, 964 S.W2d at 811, which held that prison inmates, such
as Appellant, have no protected liberty interest at stake in the
denial of neritorious good tine. In Anderson, this court went
on to say that an award of neritorious good tine is a privilege,

not a right. See Anderson, 964 S.W2d at 810.




The trial court also based its dism ssal of
Appel lant’s action on Appellant’s failure to show that he
performed any “exceptionally nmeritorious service” or perfornmed
any “duties of outstanding inportance in connection with
institutional operations or prograns” as required by KRS
197.045(3). However, Appellant’s petition in the underlying
decl aratory judgnent action alleges that Appellant is unable to
participate in the current prograns for which he could be
considered for neritorious good tine because he is disabled, and
the Appellee has failed to accommbdate Appellant’s disabilities.
The trial court did not address this claimin dismssing
Appel lant’ s petition. Because our United States Suprenme Court
has held that “the plain text of Title Il of the ADA
unanbi guously extends to state prison inmates,” we vacate the
trial court’s dism ssal of Appellant’s declaratory judgnment
action and remand to the trial court for proceedi ngs consi stent

with this opinion. Pennsylvania Dept. of Corrections v.

Yer skey, 524 U.S. 206, 213, 118 S. . 1952, 141 L. Ed. 2d 215
(1998).

In Yerskey, Yerskey was an inmate in a Pennsylvani a
correctional facility. See id. at 208. The sentencing court
recommended that Yerskey be placed in a notivational boot canp
for first-tinme offenders, the successful conpletion of which

woul d have led to Yerskey's release on parole in six nonths.



See id. The Pennsylvani a Department of Corrections refused
Yerskey’s adm ssion to the boot canp because he had a nedi cal

hi story of hypertension. See id. Yerskey sued the Pennsyl vania
Departnment of Corrections and several departnent officials,
“alleging that his exclusion fromthe Boot Canp violated the
ADA.” 1d. The District Court held that the ADA was

i napplicable to inmates in state prisons and di sm ssed Yerskey’'s
claimfor failure to state a claim See id. The Third CGrcuit
reversed the District Court, and the Suprene Court granted
certiorari to decide the issue of “whether Title Il of the
Americans with Disabilities Act of 1990 (ADA), 104 Stat. 337, 42
US C 8§ 12131 et seq., which prohibits a ‘public entity’ from
di scrimnating against a ‘qualified individual with a
disability’ on account of that individual's disability, see §
12132, covers inmates in state prisons.” |1d.

In concluding that Title Il of the ADA extended to
state prison inmates, the Suprene Court held that state prisons
fall within the statutory definition of “public entity.” See
id. at 210. Mreover, the Court was not persuaded by the
Pennsyl vani a Departnment of Corrections’ argunent that a prison
inmate could not be a “qualified individual with a disability”
because prisoners are held against their will and are not
receiving benefits fromthe state, two elenents that are inplied

in the statutory definition of “qualified individual with a



disability.” To the contrary, the Court held that the words of
the definition did not connote voluntariness on the part of the
i ndi vidual, and even if they did, “it would still not be true
that all prison ‘services,’” ‘prograns,’ and ‘activities’ are
excluded fromthe Act because participation in themis not
voluntary.” Id. at 211. As an exanple, the Court noted that a
prison law library is a service which prisoners are free to take
or leave. See id. In addition, the prison boot canp, the very
program at issue in the case, was a voluntary program See id.
In this case, Appellant should be permtted to proceed
at the trial court level in establishing his ADA claim Even
t hough awards of neritorious good tine are entirely
di scretionary, this should not preclude Appellant from arguing
that the prison’s failure to accommodate his disability is a
violation of the ADA. The question of whether or not Appell ant
succeeds in establishing all of the requisite elenents of his
ADA claimremains for the trial court to decide on remand.
Finally, as to Appellant’s last argunment that he is
exenpted fromthe requirenents of the sexual offender treatnent
program because his sentence and convi ction occurred in 1993, we
hol d that this argunent has not been properly preserved for
appel | ate revi ew because Appellant did not raise it in his

petition for declaratory judgnent. See Regional Jail Authority

v. Tackett, Ky., 770 S.W2d 225, 228 (1989).



ALL CONCUR.
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