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HUDDLESTON, Judge: Northfield |Insurance Conpany appeals from a
summary judgnment granted by Laurel Crcuit Court in favor of First
National Bank & Trust, in which the court denied its counter-notion
for summary judgnment, reserving decision on the cross-clains
between the co-defendants which, in relevant part, included
Par adi se Custom Yachts, Inc. and Northfield.

In Cctober 1999, Northfield I nsurance Conpani es, through
Northfield (a self-described surplus lines carrier), issued a
commerci al insurance policy to Paradi se, a houseboat nmanufacturer
| ocated in London, Kentucky. Anong other provisions, the policy

provi ded casualty | oss coverage for the building in the anmount of



$580, 000. 00, insured the personal property and inventory up to
$1, 500, 000. 00 and secured the replacenent of business incone |oss
up to $250, 000.00. The policy was effective from Cctober 1, 1999,
to Cctober 1, 2000, originally nam ng Paradi se as the sol e insured.
First National was a secured lender to Paradise by virtue of a
series of prom ssory notes and security agreenents between the two
parties pursuant to which First National possessed a security
interest in specific personal property belonging to Paradise
i ncluding a 1999 Par adi se houseboat, accounts receivable, inventory
and other itens of collateral described in the agreenents. At the
time Paradi se procured the comercial insurance policy at issue, it
was | easing its business prem ses and had been in the business of
manuf acturing custom | uxury houseboats for approximately one and
one-hal f years w thout maintaining fire insurance.

On Cctober 30, 1999, a fire occurred at the business
prem ses of Paradise, destroying its property and inventory, the
collateral securing the loans of First National. Par adi se
subsequently filed a claimw th Northfield under the subject policy
seeking to recover for its losses. Northfield initiated a review
and investigation of the claim Public fire officials and private
fire investigators retained by Northfield i ndependently determ ned
that the fire was incendiary in nature.

In support of its claim Paradise provided a sworn
statenment in proof loss as required by the policy on Decenber 8,
1999, denying any involvenent in the fire and making a claim of
$580, 000. 00 for the building, $575,202.00 for its contents and

$250, 000. 00 for |ost business incone. At the conclusion of an



extensive investigation into the circunstances surrounding the fire
and the resulting claim Northfield determ ned that Paradise, or
sonmeone acting on its behalf, had both notive and opportunity to
set the fire, ultimately denyi ng coverage based on the concl usion
that either Paradise, or someone acting on its behalf,
intentionally caused the fire in an attenpt to collect the
i nsurance proceeds.

I n Decenber 1999, nore than one nonth after the subject
fire |l oss, Paradise allegedly contacted Rob Hoenscheid, its |ocal
i nsurance agent, at Roedi ng Lexington |nsurance Agency, to request
that Northfield amend its policy to nane First National as a
nort gagee/ | oss payee and the Gty and County Industrial Devel opnment
Authority as an additional insured, further requesting that the
endor senent be retroactive, effective Cctober 1, 1999. Hoenscheid,
in turn, contacted Mark Melbostad, a Northfield underwiter,
concerning the requested endorsenent. Mel bostad then contacted
Northfield s general agent, Swett & Crawford, seeking additiona
i nformati on regardi ng the request.

In a letter dated Decenber 14, 1999, Donna Jahn of Swett
& Crawford asked Northfield to amend the policy as requested
Al t hough Mel bostad Arequested that an endorsenent be prepared on
Decenber 16, [1999,] and forwarded to [Northfield s] broker at
Swett & Crawford, Swett was instructed to hold [the endorsenent] @
whi | e Mel bostad i nvestigated the relationship of First National and
CCI DA to Paradi se. Upon obtaining further information concerning
the nature of the relationship between First National and Paradi se,

Mel bostad directed Swett & Crawford to return the origina



endorsenent to himalong with any copies. On June 26, 2000, Swett
& Crawford conplied with this directive. In an affidavit of
February 1, 2001, attached to Northfield s counter-notion for
summary judgnent, Mel bostad testified as to the foregoi ng sequence
of events, confirmng that Afit]o date, the endorsenent has not been
issued to Paradise, First National or CCIDA @ However, on or
around March 27, 2000, Swett & Crawford, via Hoenscheid, issued a
docunent entitled AEvidence of Property Insuranceil to Paradise
al l egedly without authorization fromNorthfield, identifying First
National as an additional insured under the policy at issue.
Northfield later sent a notice of cancellation to First National on
two separate occasions, the first on April 5, 2000, indicating that
the policy would be canceled effective June 24, 2000, due to a
Achange of risk which substantially increases any hazard insured
agai nst, after coverage has been issued, i and the second on Apri
26, 2000, indicating that the policy wuld be canceled effective
May 11, 2000, due to non-paynent of premumwth the final notice
Asupersed[ing] previous notice sent.@ Both cancellation notices
wer e signed by Mel bost ad.

On June 5, 2000, Northfield filed a AConplaint for

Decl aratory Judgment and Other Relief@' against Paradise in the

! As all eged by First National and conceded by Northfield,
the copy of the policy attached to this pleading as an exhibit
included a copy of the subject endorsenent which Paradise
requested but Northfield denies issuing as well as a letter
authored by Northfield s associate corporate counsel directed to
its local counsel referring to the enclosed copy as Aconplete.(
However, Northfield has ~consistently maintained that the
endor senent was attached due to clerical error, the endorsenent was
never incorporated into the policy and the copy of the policy in
guestion does not represent a Atrue and accurate@l copy of the policy

(continued...)
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United States District Court for the Eastern District of Kentucky,
London Division, alleging that Paradi se breached the provision of
its policy relating to Aconceal ment, m srepresentation or fraud@ and
is therefore entitled to no conpensation under the policy.
Further, Northfield requested the District Court to construe the
policy accordingly, declare the policy void and award Northfield
such other relief as deened Aequitable and just,@ including costs
and attorneys’ fees. Paradise filed a counterclaim seeking a
declaration of policy rights in its favor and all egi ng causes of
action for breach of contract, statutory and common | aw bad faith,
defamation and fraud. First National was not naned as a party to
t he acti on.

On Septenber 1, 2000, First National initiated an action
agai nst Paradise, its owners and Northfield in Laurel Crcuit
Court. In its conplaint, First National sought enforcement of its
rights as a secured | ender against Paradise and its owners who had
execut ed personal guaranties to First National in order Ato induce
[First National] to extend credit to Paradise.i Relying on the
purported endorsenment naming it as a nortgagee/l oss payee, First
National alleged that Northfield was obligated to satisfy the
i ndebt edness of Paradise, claimng entitlement to Aa sum of noney
as danmages for the value of [First National’s] collateral destroyed

by fire and covered by said i nsurance policy, |ess salvage.(

Y (...continued)

in effect on the date of the |loss at issue. First National
counters by arguing that Northfield s actions should constitute a
Ajudicial adm ssion,( that this adm ssion operates to preclude
Nort hfield fromdenying the issuance of the endorsenent and/or that
wai ver and equitabl e estoppel apply leading to the sane result.
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In a AMenorandum Opi nion and Order entered on Decenber
4, 2000, the District Court declined to exercise jurisdiction over
Northfield s declaratory judgnent action, dismssing the action
wi t hout prejudice as the action involving Northfield and Paradi se
was pending in circuit court, the proper forum in which to
determine the rights of both parties under the policy in question,
particularly since the insured s nortgagee, i. e., First National,
was also a party to that action

Northfield appealed this dismssal to the United States
Court of Appeals for the Sixth Crcuit. At the tine briefs were
filed in the instant appeal, oral argunents in the case were
scheduled for July 2002. Utimtely, the Sixth Grcuit affirned
the decision of the District Court fromthe bench.?

Wth respect to the circuit court action, First Nationa
filed a notion for sunmary judgnment supported by an affidavit from
its vice-president, Jerry Dotson, which essentially echoed its
conpl ai nt. In response, Northfield filed its own notion for
summary judgnent, disputing First National’s contention that it was
an insured under the subject policy because the endorsenent being
relied upon was never issued as revealed by the affidavit of
Mel bostad filed in support of its position. |In the alternative,
Northfield argued that the express terns of the endorsenent did not
afford any coverage to First National since it was not classified

as a nortgagee.

2 United States Court of Appeals for the Sixth Grcuit,
Civil Action No. 01-5023.
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In the summary judgnent entered on August 29, 2000, the
circuit court found that Northfield Aissued a policy covering fire
| oss to [Paradise], which policy had an endorsenent nam ng First
National [] as a nortgagee, effective COctober 1, 1999[,]0 and,
further, that the policy provided coverage for First National Aas
a loss payee by virtue of being designated a creditor whose
interest in Covered Property is established by financing statenents
or security agreenents@ and that said | oans were Acovered by such
lien docunments.@ The court found that Northfield sent notices of
cancellation to First National on two separate occasions, AFirst
Nati onal having been naned as WMrtgagee/lLoss Payee in such
cancel l ations.§ Based on these findings® and others regarding the
exi stence and anounts of the notes due to First National, the court
concluded that the Apolicy issued by [Northfield] covered First
National's collateral, the subject of the | oans nenti oned herein by
virtue of the nortgagee/l oss payee endorsenent and provisions of
such policy@ and that Northfield canceled its coverage of First
National with the notices of My 11, 2000, and June 24, 2000,
received by First National. Accordingly, the policy issued by
Northfield Acovered such collateral when the houseboats and

inventory were destroyed by fire on Cctober 30, 1999.(

3 Al though the circuit court purports to make findings of

fact, such findings are inappropriate in the context of a summary
judgnment. Wen ruling on a notion for summary judgnent, the court
must refrain from deciding issues of fact, sinply exam ning the
evidence to determne if a genuine issue as to any material fact
exists. Ky. R Gv. Proc. (CR) 56.03. Here, the court apparently
determ ned that no genuine issue existed as to these material facts
which it presumably set forth to clarify the basis for its decision
in order to assist with the revi ew process.

-



Consi stent with the foregoing, the court granted sunmary
judgment in favor of First National, holding Paradise, its owners
and Northfield jointly and severally liable for the suns due under
the notes plus interest and late charges and awarding First
Nati onal ownership of the 1999 Paradise houseboat, accounts
recei vable and inventory. Further, the court denied Northfield s
counter-notion for summary judgnent and reserved the renmaining
cross-clainms between the co-defendants for future decision.
Northfield filed a notion to alter, anmend or vacate the summary
j udgnment which the court denied follow ng a hearing on Cctober 5,
2001. Northfield now appeals fromthe summary judgnent in favor of
First National and the order denying its notion to notion to alter,
anmend or vacate said judgnent.

On appeal, Northfield s argunent is threefold:

|. Material issues of fact exist regarding i ssuance of

a policy endorsenent adding First National to the policy

precludes entry of summary judgnment in the Bank’s favor.

* ox *

1. The subject endorsenent does not provide the

coverage clainmed by First National in any event.

* x *

L. Thr ough proper application of the policy |anguage

in the subject endorsenent, Northfield is entitled to

summary judgnent on First National’s claim

In response, First National frames its argument as

foll ows:



sunmary

l. First National’'s interest in the insurance proceeds
at issue is evidenced by the plain Ianguage of the
i nsurance policy and clearly within the Afour corners@ of
t he docunentation of record, which cannot subsequently be
refuted by unreliable parole evidence in the face of a
motion for summary judgnent. [In this vein, First
National further clains that the Mel bostad affidavit is
irrel evant because Kentucky |aw provides First National
with a right to recover even in the absence of an
endor senent . ]

* %k

1. Northfield waived any right to refute, and was
estopped fromrefuting, the | oss endorsenent.

* %k

L1l Northfield s insurance policy is internally
anbi guous, using the words Anortgageel and Al oss payeel
i nterchangeably, and thus the endorsenent constitutes a
Ast andard nortgageel endorsenment requiring paynent to
First National regardless of any defenses to coverage
avai | abl e agai nst Paradi se, the insured.

* % *

V. Northfield s [a] ppeal nmust be dism ssed due to its
failure to include [d]efendant Paradise as an

[1] ndi spensabl e party [a]ppell ee.

Kentucky Rules of G vil Procedure (CR) 56.03 authorizes

judgnment Aif the pleadings, depositions, answers to

interrogatories, stipulations, and adm ssions on file, together
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with the affidavits, if any, show that there is not a genuine issue
as to any material fact and that the noving party is entitled to a
judgment as a matter of law. @ Summary judgnent is only proper
Awhere the novant shows that the adverse party could not prevai
under any circunstances. (* However, Aa party opposing a properly
supported summary judgnment notion cannot defeat that notion w thout
presenting at |east some affirmative evidence denonstrating that
there is a genuine issue of material fact requiring trial.@ In
ruling on a notion for summary judgnent, the circuit court nmnust
view the record Ain a light nost favorable to the party opposing
the notion for summary judgnent and all doubts are to be resol ved
in his favor.

On appeal from a summary judgnent, we nust determn ne
Awhet her the trial court correctly found that there were no genuine
issues as to any material fact and that the nobving party was
entitled to judgnent as a matter of law. @’ Since no factual
findings are at issue, deference to the trial court is not
required.® Al though Northfield appeals fromthe summary judgnent
granted in favor of First National, it is |ikew se appealing from
the denial of its own notion for sunmmary judgnent. Under CR 56.03

the general rule is that such a denial is, Afirst, not appeal able

4 Steelvest, Inc. v. Scansteel Service Center, Inc., Ky.,

807 S.W2d 476, 480 (1991), reaffirm ng Paintsville Hospital Co. v.
Rose, Ky., 683 S.W2d 255 (1985).

° Hubbl e v. Johnson, Ky., 841 S.w2d 169, 171 (1992).

6 St eel vest, supra, n. 4, at 480.

! Scifres v. Kraft, Ky. App., 916 S.W2d 779, 781 (1996).
8 I d.
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because of its interlocutory nature and, second, is not reviewable
on appeal froma final judgnent where the question is whether there
exi sts a genuine issue of material fact.@® However, there is an
exception to the general rule which applies when, as is the case
here, the following criteria are nmet: A(l) the facts are not in
di spute, (2) the only basis of the ruling is a matter of law, (3)
there is a denial of the notion, and (4) there is an entry of a
final judgnent with an appeal therefrom §*°
Appl yi ng these governing principles to the instant case,
our analysis nmust necessarily begin with a review of the pleadings
and proof of record in order to answer the dispositive question of
whet her there is a genuine issue as to any material fact presented
by the evidence of record. Mre specifically, the inquiry becones
whet her Northfield did in fact issue the endorsenent at the center
of the present dispute as resolution of the remaining issues hinges
on the answer to this determ native question.
In support of its notion for summary judgnment, First

National relied solely upon its conplaint, brief and the affidavit
and deposition testinmony of Dotson, its vice-president and
aut horized representative. Simlarly, Northfield s evidence
consists solely of the affidavit and deposition testinony of its
underwiter, Ml bostad, submtted in conjunction with its answer
and counterclaim Dotson’s testinony essentially serves to confirm

t he existence of the debt owed to it by Paradise, providing a tine

o Commponweal th  of Kent ucky, Transportati on Cabi net,

Bureau of H ghways v. Leneave, Ky. App., 751 S.W2d 36, 37 (1988).
10 | d.
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line conplete with an item zation of each note and a description of
its terns. Beyond that, Dotson’s testinony nerely highlights the
rel evant facts relating to First National’s demand for paynment from
Northfield as summarized in its conplaint.

Mel bostad’s testinony, on the other hand, directly
refutes the effectiveness of the endorsenent, acknow edging that he
requested the endorsenent and it was subsequently prepared, but
specifically denying that it was ever issued.

Here, First National places nuch enphasis on the alleged
i nconsi stenci es between the evidence and argunents of Northfield
before the United States District Court and this Court, arguing
that the summary judgnent in its favor nust be upheld on the basis
of waiver and estoppel as Northfield Adeliberately omtted First
National as a party to that action, @ Aobvi ously enbark[ing] upon a
strategy to separate the adjudication of rights in the policy as
between the insured and the |oss payees.i In its estimation,
Northfield s actions in attaching the version of the policy
enconpassing the prepared endorsement to its conplaint in the
decl aratory judgnent action which was then incorporated into its
answer to First National’'s conplaint and Paradise’s cross-claimin
circuit court, Ahad the effect of waiving or dispensing with the
necessity of the insureds producing evidence of what constitutes
t he insurance policy@ and Northfield is now barred from di sputing
the validity of the version it previously asserted was correct.

Alternatively, First National contends that judicial
estoppel applies on the current facts since the Aelenent of suit

bet ween the sane partiesf is net because First National Ashoul d have
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been a party@ to the U S. District Court action. Again relying on
Northfield s representation to the U S. District Court which was
all egedly incorporated into the circuit court pleadings and is
therefore properly before this Court, First National asserts that
Northfield s conduct constitutes a knowi ng wai ver of the right to
claimthat Mel bostad did not intend to issue the endorsenent. AFor
this Court’s convenience,@ First National attached copies of the
parties’ briefs filed in the Sixth Grcuit proceeding to its brief
here, attenpting to incorporate the docunents by reference.

In short, this argunent is based on a faulty pren se,
i.e., that the pleadings, orders, etc., fromthe D strict Court and
Sixth Grcuit actions were authenticated bel ow and can therefore be
properly considered as evidence of record for purposes of review.
In making this assunption, First National has neglected to conply
with Kentucky Rules of Evidence (KRE) 901, which, in relevant part,
provi des: A(a) Gener al provi si on. The  requirenent of
authentication or identification as a condition precedent to
adm ssibility is satisfied by evidence sufficient to support a
finding that the matter in question is what its proponent clains.(
Subsection (b) of this rule contains an illustrative list of
accept abl e met hods by which to satisfy this threshold requirenent.

First National made no attenpt to authenticate any of the
docunents relating to either the U S. D strict Court action or its
appeal to the Sixth Crcuit during the proceedi ngs bel ow, instead
attaching the conplaint, etc., upon which it relies so heavily to
its pleadings and labeling them as exhibits rather than

aut henticating them via affidavit, interrogatory or conparable
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means, just as it attached copies of the parties’ briefs fromthe
Sixth Grcuit action to its brief here. Al though the exanples in
KRE 901(b) are A[b]Jy way of illustration only, and not by way of
limtation,@ the necessary inplication is that sone nethod nust be
utilized to verify the authenticity of such docunents as a
condition precedent to their admssibility. Even assum ng arguendo
that the docunents in question could accurately be described as
self-authenticating, certification as defined in KRE 902 is
required and is equally |acking.

Presumably, First National is inplicitly arguing that
this Court should take judicial notice of these rel ated proceedi ngs
and the pleadings, etc., generated therefrom pursuant to KRE 201.
This we cannot do. Because First National failed to take the
necessary steps bel ow to authenticate the purported evidence, i.e.,
the conplaint inthe U S D strict Court action to which Northfield
attached a copy of the insurance policy containing the endorsenent,
etc., it stands to reason that said evidence is not of record on
appeal and, therefore, we are precluded from considering this
extraneous information. |In other words, there is no proof that the
docunents in question were attached to the filings in the federal
action and in the present context, our review is |limted to the
Apl eadings . . . .0

That being the case, Melbostad's affidavit stands
unrefuted with the necessary concl usion being that no genui ne i ssue
as to any material fact exists regarding whether the endorsenent
was issued. Accordingly, we ook to the literal |anguage of the

policy as initially witten. There is no allegation that the

-14-



original policy provided coverage for First National. In the
absence of the endorsenment, then, no credi ble argunent can be nade
that First National is entitled to coverage under the express terns
of the policy. Northfield is entitled to judgnent as a matter of
| aw. This determ nation renders noot the issue of whether the
terms of the disputed endorsenent enconpass the type of |oss
sust ai ned by First National.

Allowing for this possibility, First National also clains
that it is entitled to recover even if we accept Ml bostad s
affidavit as true because it had an equitable lien on the insurance
proceeds by virtue of its agreenment with Paradise requiring
Paradi se to procure and maintain property insurance with coverage
for its personal property collateral. In so arguing, First
National relies on Castle Ins. Co. v. Vanover,™ in which this Court
established that a creditor has an insurable interest and equitable
l[ien in insurance proceeds even in the absence of express
contractual provisions.

Citing the myjority rule as recited in Northwestern Fire

& Marine Ins. Co. of Mnneapolis v. New York Life Ins. Co.," we

held that A[i]n situations where the nortgagor agrees to insure the
property for the benefit of the nortgagee, but fails to do so, an
equitable lien is created on the insurance proceeds for the benefit
of the nortgagee to the extent of its insurable interest.g"

Clearly, First National is correct in its assertion that this

1 Ky. App., 993 S.W2d 509, 510 (1999).
12 238 Ky. 229, 37 S.W2d 67 (1931)
13 Castle, supra, n. 10, at 511
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reasoni ng applies on the instant facts which is favorable to its
position as far as it goes. What First National fails to
recogni ze, however, is that its right to recover is still dependent
on the success of Paradise’s claimwth Northfield, the merits of
whi ch have not yet been addressed and are questionable. G ven our
determnation as to the validity of the endorsenent, First Nationa

is not a |oss payee. Thus, it has only a derivative right to
recover, a right which can not be assessed until the pending claim
bet ween Paradi se and Northfield is fully adjudicated.

First National’s remaining argunent is that A[p]roper
interpretation of the parties’ relationships as defined by the
subj ect casualty insurance policy show that Paradise is an
i ndi spensable party to this action and the appeal, because, in
Par adi se’ s absence, conplete relief cannot be afforded to First
National or Northfield . . . .@ Cting CR 19.01, First Nationa
alleges that failure to nane Paradise as a party wll inpair the
ability of Paradise to protect its interests as an insured under
the policy and |leave all of the parties subject to a substantial
risk of incurring inconsistent obligations. W disagree. Paradise
is indisputably an interested party but cannot properly be
cat egori zed as i ndi spensabl e.

As previously nentioned, the circuit court explicitly
reserved the clains between the co-defendants, i.e., Paradise (and
its owners) and Northfield for future decision. Wile disposing of
the case in its entirety would have arguably been nore efficient,
the fact remains that the court chose a different approach.

Reversal of the summary judgnent in favor of First National and

-16-



against Northfield has no direct effect on the outconme of those
clainms wunder any possible scenario. If Paradise ultimately
prevails on its claimby denonstrating that the subject fire was
not the result of arson, it will receive full coverage pursuant to
its policy with Northfield, irrespective of the disposition here.
Li kewi se, even if we had reached the issue of whether First
National has a direct right of recovery under the terns of the
endorsenment and found in favor of Northfield on the nmerits, the
rights of Paradi se woul d have been unaffected. To sunmmarize, given
the nature of the relief sought by Northfield on appeal, we find no
error in the onission of Paradise at this stage of the litigation.'

Because the uncontradicted evidence of record reflects
that the endorsenent at the heart of this controversy was prepared
but never issued and First National is not entitled to coverage
under the express terns of the policy, First National Acould not
prevail under any circunstances.@ Thus, the circuit court erred by
granting sunmary judgnment in favor of First National and denying
Northfield s notion for the same relief. To the contrary, a review
of the record denonstrates that there is no genuine i ssue as to any
material fact in this regard, conclusively resolving this
di spositive legal question in favor of Northfield rather than First
National. Accordingly, the summary judgnment is reversed and this
case is remanded to Laurel Grcuit Court with directions to grant
summary judgnent in favor of Northfield.

ALL CONCUR

14

See Braden v. Republic-Vanguard Life Ins. Co., Ky., 657
S.W2d 241 (1983).
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