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BUCKI NGHAM JUDGE: This is an appeal by Janes WIson from an
order of Kenton Circuit Court denying his notion to nmodify child
support. Janes argues that his child support obligation should
be term nated or reduced because the parties’ mnor childis
confined to a nedical care facility as a result of a disability
and because the custodial parent, Anita WIson, does not incur
t he expenses child support is traditionally nmeant to cover.
Havi ng consi dered Janes’s argunments and finding no error in the
court’s decision, we affirm

The parties were married on August 17, 1987, and had

one child during the marriage, Amanda Nicol e, born August 14,



1988. On Cctober 14, 1998, Janes filed a petition to dissolve
the marriage. Following a final hearing, on August 24, 1999, the
final decree of dissolution was entered. The decree awarded
Anita sol e custody of Amanda and required Janes to pay child
support of $494.21 per nonth.

Amanda has cerebral pal sy and requires speci al
facilities and extraordinary care. |In Decenber 2000, she
underwent surgery in conjunction with her nedical condition. She
remai ned hospitalized through the sumer of 2001, at which tine
she was transferred to a nursing honme. On August 17, 2001, Janes
filed a notion to termnate or nodify child support on the basis
that Anita will Anot incur any future costs for the care and
support of her mnor daughter at all.@ Follow ng a hearing, the
circuit court entered an order on Septenber 20, 2001, denying
Janmes’s notion. This appeal foll owed.

James contends that the circuit court erred by denying
his nmotion to nodify child support. He alleges that Amanda’ s
condition has not and will not inprove so as to enable her to
return to Anita’'s residence; that by all accounts Amanda is an
invalid and in need of 24-hour professional care; that all of
Amanda’s care and needs are paid for by his nedical insurance;
and that the only costs Anita will incur will be for any clothing
expenses for Amanda, but that Anita has provided no proof of any
such expense.

KRS' 403.213(1) permits nodification of child support

Aupon a showi ng of a material change in circunstances that is

'Kent ucky Revi sed Stat utes.

-



substantial and continuing.@ In a proceeding to nodify child
support, the child support guidelines serve as a rebuttable
presunption that the guideline amount is the proper |evel of
support. KRS 403.211(2). KRS 403.211(2) provides that a court
may devi ate fromthe guidelines where application of the
gui del i nes woul d be unjust or inappropriate in a particular case.
Deviation fromthe guidelines is also allowed on a notion for

nodi fication. Rainwater v. WIllians, Ky. App., 930 S.W2d 405,

407 (1996) (citing Rednon v. Rednobn, Ky. App., 823 S.W2d 463

(1992)). KRS 403.211(3) identifies the extraordi nary needs of
the child as a basis to deviate fromthe guidelines. A decision
on whether to deviate fromthe guidelines is within the trial
court's discretion. |d.

Testinmony at the Septenber 17, 2001, hearing disclosed
t hat Amanda underwent surgery in connection with her disability
in Decenber 2000. At the tinme of the hearing, she was
hospitalized in Rockcastle County undergoing rehabilitation from
the surgery. Mentally, she was in a vegetative state but was
improving. She was off the ventilator and was on a waiting |ist
to enter a nursing/conval escent hone in Louisville, Kentucky.

James’ s testinony disclosed that he had little personal
know edge of Amanda’s situation. His claimthat Amanda woul d be
permanently confined to a hospital facility and that Anita woul d
i ncur no expenses for Amanda’s care was based upon hearsay and
specul ation. Janes presented no other w tness testinony, nedical
testinmony, medical records, or other evidence in support of his

broad cl ai s that Amanda woul d be permanently confined to a



nmedi cal facility and that Anita would incur no, or mnimnal
expenses to support Amanda.

Anita testified that she visited Amanda every two
weeks. During these trips, Anita stayed in a notel in Rockcastle
County from Friday evening until Sunday. Anita also testified
t hat she was undergoing training to care for Amanda, that Amanda
woul d soon begin visits to the hone, and that the ultimte plan
was for Amanda to be returned to the residence.

Janmes currently pays child support in accordance with
the child support guidelines, the presunptively correct paynent
| evel . The burden was upon himto rebut the presunption inposed
by the guidelines and, further, to show that the guideline |evel
woul d be unjust or inappropriate. In its order denying Janes’s
notion to nmodify, the circuit court stated, A[h]jospitalization or
pl acenent of a minor child in a nursing facility is not a basis
to termnate or nodify support. This disabled child has needs in
excess of those expenses nerely covered by insurance.i W agree.

The proof presented by James failed to overcone the
statutory presunption. The trial court’s findings that Anita
woul d i ncur expenses over and above the expenses covered by

i nsurance was not clearly erroneous. Largent v. Largent, Ky.,

643 S.W2d 261, 263 (1982) The evi dence presented by Janes did
not denonstrate that Amanda woul d be permanently confined to a
conval escent facility; however, even if such confinenent were
required, Anita would incur ongoi ng expenses associated with the

care of Amanda such as clothing and personal care itens and, in



addition, Anita would incur extraordinary travel and | odgi ng
costs in order to visit Amanda.

The record discloses that Anita’s incone is $10, 368. 00
per year whereas Janmes’s incone is $35,000.00 per year. Under
the circunstances of this case, Anita s travel and | odging
expenses to visit Amanda woul d be a proper expenditure of child
support proceeds, as such expenditures would provide Amanda with
the opportunity to receive visitation with her nother, an
opportunity which m ght otherw se be financially prohibitive.

The decision to deviate fromthe guidelines was w thin

the trial court’s discretion. Rainwater, supra. The trial court

di d not abuse its discretion by denying Janes’s notion to nodify
his child support obligation.
For the foregoing reasons, the judgnent of the Kenton

Circuit Court is affirned.
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