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SCHRODER, JUDGE. These are consolidated appeals fromorders

adj udgi ng that appellee’s second nortgage has equal priority
with appellant’s first nortgage, a purchase noney nortgage,
because the nortgagor’s husband did not sign the first nortgage.
W adj udge that because of the provision in KRS 392.040(1)
stating that a spouse does not have a curtesy interest in |and
sold to satisfy a purchase noney nortgage, the trial court erred

i n assigning the second nortgagee equal priority with the first



nort gagee. Accordingly, we reverse and renmand the matter for
further proceedings consistent wwth this opinion.

On July 7, 1999, Sharron Weatl ey purchased certain
real property in Shel by County while married to Tony Weatl ey.
The property was deeded to her in her nane al one, but the deed
stated that she was married. To secure paynent of the loan to
acquire the property, Sharron sinmultaneously executed a nortgage
on the property to the lender, First Union Hone Equity Bank,
N.A (“First Union”), appellant herein, which was properly
recorded on July 13, 1999. However, Tony Weatley did not sign
this nortgage, although he and Sharron both signed the
prom ssory note secured by the nortgage.

Subsequent|ly, on Novenber 8, 1999, appellee, Bedford
Loan and Deposit Bank (“Bedford”), acquired a nortgage on the
same property to secure another |oan to Sharron and Tony
Weatl ey. The nortgage in favor of Bedford was signed by both
Sharron and Tony and properly recorded on Novenber 15, 1999.

In Cctober of 2000, the Weatl eys defaulted on both
| oans, and First Union filed suit to collect on its note and
have its nortgage be adjudged as a valid first lien on the
property upon foreclosure. Bedford filed a cross-claimin the
action and nmai ntained that its nortgage, although recorded after
First Union’s, had equal priority with First Union’s nortgage

because First Union never obtained a nortgage on Tony Weatley’'s
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interest in the property. In essence, Bedford clained that
First Union had nortgage priority only as to Sharron’s undi vi ded
one-half interest in the property, while Bedford had nortgage
priority as to Tony’'s undivided one-half interest. The tria
court agreed with Bedford and ordered that upon foreclosure,
Bedf ord and First Union would share equally in the proceeds to
the extent of each nortgagee’s clainms. First Union now appeal s
fromboth the order determ ning nortgage priority and the fina
j udgnent and order of sale.

First Union argues that its purchase noney interest in
t he subject property is superior to Bedford' s interest under KRS
392.040(1) and, thus, the lower court erred in giving the two
nort gages equal priority. KRS 392.040(1) provides:

The surviving spouse shall not have dower or
curtesy in land sold but not conveyed by the
deceased spouse before marriage, nor in |and
sold in good faith after marriage to satisfy
an encunbrance created before marriage or
created by deed in which the surviving
spouse joined, or to satisfy a lien for the
pur chase noney. |f, however, there is a
surplus of the |land or proceeds of sale
after satisfying the lien, surviving spouse
may have dower or curtesy out of that
surplus of the |land or conpensation out of
the surplus of the proceeds, unless they
were received or disposed of by the decedent
in his lifetime. (enphasis added.)

Bedf ord counters that KRS 404.030(1) is controlling,

whi ch provi des as foll ows:



A married woman may sell, convey or encunber
any of her |ands and chattels real, but such
sal e, conveyance or encunbrance shall not
bar the husband's right to curtesy unless he
joins in the instrunent of sale, conveyance
or encunbrance or releases his right to
curtesy by separate instrunent.

Bedf ord mai ntai ns that under the above statute, a w fe cannot
encunber her husband’s curtesy interest in the property unless
he |i kewi se signs the instrunent creating the lien.

In Faul kner v. Terrell, Ky., 287 S.W2d 409 (1956),

the Court was faced with the apparent conflict between KRS
Chapters 392 and 404. In Faul kner, the Court held that KRS
404.010(1), which would seenm ngly operate as an outright bar to
a surviving husband’ s interest in the wife’'s |and, does not
elimnate the husband’ s curtesy interest in the property of the
wife as provided for in KRS 392.020 which states in pertinent
part:

After the death of the husband or wfe
intestate, the survivor shall have an estate
in fee of one-half (1/2) of the surplus rea
estate of which the other spouse or anyone
for the use of the other spouse, was seized
of an estate in fee sinple at the tinme of
deat h, and shall have an estate for his or
her Iife in one-third (1/3) of any rea
estate of which the other spouse or anyone
for the use of the other spouse, was seized
of an estate in fee sinple during the
coverture but not at the tine of death,

unl ess the survivor's right to such interest
has been barred, forfeited or relinquished.



Simlarly, we adjudge that the exception to said
dower/curtesy interests set out in KRS 392.040(1) for property
sold to satisfy a purchase noney nortgage woul d prevail over the
| anguage of KRS 404.030(1) requiring the signature of the other
spouse in order to nortgage property subject to a dower/curtesy
interest. KRS 392.040(1) was enacted after KRS 404.030(1), and
where there is a conflict between two statutes, the later

enacted statute is generally controlling. WIllians v.

Commonweal th, Ky. App., 829 S.W2d 942 (1992). Further, this

interpretation would be in keeping with long held common |aw in
Kentucky that a vendor’s lien will defeat a dower/curtesy

interest in the property. Chalk v. Chalk, Ky., 165 S.W2d 534,

538 (1942); Lee v. Janes, 81 Ky. 443, 5 Ky. L. Rptr. 492 (1883).

Accordingly, as there was no question that the nortgage held by
First Union in the present case was a purchase noney nortgage,
Tony had no curtesy interest regarding the first nortgage and
First Union had a nortgage on the full interest in the property.

We woul d additionally note that even in the absence of
t he exceptions to dower/curtesy interests in KRS 392.040(1),
First Union would still have had nortgage priority in this case
because Tony Weatl ey had no present interest in the subject
property at the tine the nortgage was executed and the property
was foreclosed upon. Although Tony Weatl ey had a vested

curtesy interest in the property at that tinme, a dower/curtesy
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interest, as an inchoate right, is nerely an expectancy of an
interest or a future interest contingent upon hi m surviving

Sharron. Rogers v. Leahy, 296 Ky. 44, 176 S.W2d 93 (1943); See

Faul kner, 287 S.W2d at 415. Hence, since the property was in
Sharron’s nane only and she was alive at the tine of

foreclosure, First Union had a nortgage on the full interest in
the property. In the event Sharron ultimtely predeceased Tony
(in the absence of KRS 392.040(1)), Tony would still have a
curtesy interest in the property and could, thus, assert this

i nterest against First Union. However, that interest would have
no effect on the current nortgage priority issue.

Bedford cites Peyton v. Young, Ky., 659 S.W2d 205

(1983), in support of its position that when a spouse encunbers
property wi thout the signature of the other spouse, the

nort gagee has no nore interest in the property than was held by
t he encunbering spouse. However, that case can be distingui shed
fromthe instant case on two significant points. First, the
husband and wife in Peyton owned the property jointly, whereas
Sharron had title to the property in the present case in her
nanme only. Consequently, the Court’s decision in that case was
based upon this joint ownership of property and not upon a
spouse’s dower/curtesy interest. Secondly, since a
dower/curtesy interest was not involved, KRS 392.040(1) was not

at issue in that case.



Finally, Bedford also cites KRS 403.190(3) which
provides that all property acquired by either spouse after
marriage is presuned to be marital property. In our view, this
statute operates only to establish property rights as between
spouses in the event of divorce and does not operate to
establish rights as between creditors regarding marital
property. |If a spouse encunbers marital property w thout the
signature or consent of the other spouse, recourse would be
agai nst the encunbering spouse in the dissolution proceedings.

For the reasons stated above, the orders of the Shel by
Crcuit Court are reversed and the matter remanded for further

proceedi ngs consistent with this opinion.
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