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SCHRCDER, JUDGE. Chris Carnicle appeals froma conviction of
theft by unlawful taking over $300.00 and possession of
marijuana. The appellant questions the sufficiency of the

evi dence of value and the denial of juror strikes for cause. W
agree that three jurors should have been stricken for cause and

were not, necessitating the appellant’s use of all his



perenptory chall enges. Therefore, we vacate the conviction and
remand for a new trial.

Sonetinme in the evening of January 19, 2001, and/or
t he norning of January 20, 2001, the Barren County Attorney’s
O fice and an adj acent furniture store were burglarized and
vandal i zed. In the County Attorney’s O fice, conputers were
broken, water and urine had been poured over office equipnent,
and a fire extinguisher had been activated covering the office
in white powder. The County Attorney testified at trial that
there were two rolls of stanps mssing, and sonme $550.00 in cash
and change m ssing, based on the County Attorney’s checkbooks
and accounting ledgers. At the tine of his arrest on the
afternoon of January 20, Chris had a bag of marijuana sticking
out of the upper pocket of his coveralls, a roll of stanps, sone
$27.00 in change, and the legs of the coveralls had the sane
white powder as in the fire extinguisher.

Earlier that norning, Chris Carmcle and three ot her
def endants had been observed in Scott’'s Market exchangi ng change
for folding noney, buying lottery tickets, drinking cokes, and
getting snacks. The store videotape captured all four
def endants who were later identified as Chris Carmcle, the
appel l ant herein, Ricky Jones, Larry York, and Janes Shaw. At
the time of arrest that afternoon, all four defendants were

t oget her in Shaw s car.



The owner of the furniture store confirnmed danage to
his prem ses, a damaged back door, a cut mattress, |ight bul bs
strewn t hroughout the building, and an enpty cash register
drawer. He specul ated the cash taken was between $50. 00 and
$75. 00.

Chris Carmcle was tried for two counts of burglary 3°
two counts of theft over $300.00, two counts of crimna
m schi ef 1°, possession of marijuana, and possession of drug
par aphernalia. He was convicted of one count of theft over
$300. 00 and of possession of marijuana. Chris received five
years on the theft charge and twel ve nmonths plus a $50.00 fine
for the possession charge, to run concurrently.

On appeal, Chris first contends there was insufficient
evi dence that he stole over $300.00 in val ue because he was not
convicted of the burglary and he was found with only $27.00 plus
aroll of stanps. W agree with the Commonweal th that the
evi dence agai nst Chris was circunstantial, but that such
evi dence was sufficient to support a conviction. Here Chris was
found with one of the mssing rolls of stanps, a |lot of change,
fire extinguisher dust on his pant |legs, a video of him
exchangi ng change for fol ding noney, spending noney, and he was
arrested early that afternoon in the conpany of the other three
al | eged acconplices. Reviewing the circunstantial evidence as a

whol e, we believe it would not be unreasonable for the jury to
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find Chris guilty of theft over $300.00. See Howard V.

Commonweal th, Ky. App., 787 S.W2d 264 (1989); Collins v.

Commonweal th, Ky., 933 S.W2d 811 (1996); G aves V.

Commonweal th, Ky., 17 S.W3d 858 (2000).

Chris Carmcle next contends that he was forced to use
t hree® perenptory jury chall enges where the trial court should
have stricken said jurors for cause. As a result of the court
not striking jurors Smth, MDonald, and Crisp for cause, the
def ense used three perenptory chall enges which it wanted to use
for other jurors. W are unaware of whomthe other three jurors
were or if they eventually served.

One juror (Smth) was previously married to the ex-
wi fe of one of the prosecution’s witnesses. Smth stated he
knew the wi tness for many years, but did not think he would be
swayed one way or the other because of the relationship. The
trial court denied a challenge for cause after asking Smth if
he woul d be for or against a side based on the testinony of that
wi tness, to which he responded, “I think I could listen to it.”

Anot her juror’s (MDonal d) daughter-in-Ilaw worked for
the County Attorney’s Ofice, the victimherein. The court
deni ed a request to excuse for cause, asserting that the

rel ati onship was too renote.

! He states three but presents four jurors and argues three.
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The third juror’s (unidentified) wife' s niece also
wor ked at the County Attorney’'s Ofice. The court denied a
request to strike for cause. Again, the court felt the
rel ati onship was too renote.

Finally, a juror (Crisp) volunteered that the
prosecutor (Karen Davis) in this case had previously represented
her daughter and two grandchildren in juvenile court. 1In
response to a question, she stated that if Karen was not a
prosecutor, she would consider hiring her again because she did
a good job. Although Karen Davis did not renenber the
particul ar case, she said it would have been when she was with
the County Attorney in 1999. The court denied a request for
di sm ssal for cause because “Karen was never in private
practice.” The court then asked the juror if she would vote for
Karen Davi s’s side because of said relationship. The juror
responded that she had never net Karen Davis, that she only
vol unteered the informati on because of the connection.

The Sixth Amendnent to the United States Constitution
and Sections 7 and 11 of the Kentucky Constitution establish the

right to an inpartial jury. Bolen v. Conmonwealth, Ky., 31

S.W3d 907, 910 (2000). RCr 9.36 requires prospective jurors be
stricken for cause where there is a reasonable ground to believe
he or she cannot be fair and inpartial. The standard of review

for a trial court’s decision on a challenge for cause is whether
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there was an abuse of discretion. Bolen, 31 S.W3d at 910;

Bow ing v. Commonweal th, Ky., 942 S.W2d 293 (1997), cert.

denied, 522 U S. 986, 118 S. C. 451, 139 L. Ed. 2d 387 (1997).
In order to find reversible error, a defendant nust denonstrate
a probability of bias or prejudice based on the particular facts

of the case. Bolen, 31 S.W3d at 910, citing Pennington v.

Conmmonweal th, Ky., 316 S.W2d 221, 224 (1958).

In the case sub judice, juror Smth knew one of the
prosecution’s witnesses, and had been married to the ex-w fe of
the witness. Although juror Smth thought he could listen to
the witness’ testinony, we believe he should have been excused

for cause. In Fugate v. Commonweal th, Ky., 993 S.W2d 931

(1999), a juror |likew se knew a witness for many years, having
pl ayed Littl e League basebal | and having gone to high schoo
together. Although the juror had not seen the witness in years
and in rehabilitation did not believe he would be biased in
favor of the prosecution, our Suprene Court opined the juror
shoul d have been stricken for cause. Doubts about unfairness
are to be resolved in favor of the defendant. Fugate, 993

S.W2d at 939, citing Randol ph v. Conmonweal th, Ky., 716 S. W 2d

253, 255 (1986).
The second juror, MDonald, had a daughter-in-Iaw that
wor ked for the County Attorney’'s office, the victimherein. The

trial court thought the relationship was too renpte to strike
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for cause. “[A] juror should be disqualified when the juror has
a close relationship with a victim a party or an attorney, even
if the juror clainms to be free frombias.” Butts v.

Conmmonweal th, Ky., 953 S.W2d 943, 945 (1997).

“[l]rrespective of the answers given on voir
dire, the court should presune the

I i kelihood of prejudice on the part of the
prospective juror because the potenti al
juror has such a close relationship, be it
famlial, financial or situational, with any
of the parties, counsel, victinms or

W t nesses.”

Once that close relationship is established,
wi thout regard to protestations of |ack of
bi as, the court should sustain a chall enge
for cause and excuse the juror.

Ward v. Commonweal th, Ky., 695 S.W2d 404, 407 (1985), quoting

Commonweal th v. Stamm 286 Pa. Super. 409, 429 A 2d 4, 7 (1981).

Thomas v. Commonweal th, Ky., 864 S.W2d 252, 256-257

(1993), established that the relationship by affinity is to be
treated the sane as a blood rel ationship, and held that a juror
who was nmarried to the prosecutor’s first cousin should have
been per se stricken for cause. Per Thomas, we conclude that a
prospective juror whose daughter-in-law worked for the victim

shoul d have been stricken for cause. See al so, Marsch v.

Commonweal th, Ky., 743 S.W2d 830 (1987); Montgonery v.

Conmmonweal th, Ky., 819 S.w2d 713 (1991).

The unidentified juror was simlar to McDonald in that

his wife’s niece worked in the County Attorney’'s office. Per
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Thonmas, we conclude this relationship would |ikew se require
this juror to be stricken for cause. However, as the appellee
poi nts out, we do not know if this juror sat, or was stricken by
either party.

Finally, the last juror (Crisp) stated that the
prosecutor had represented her daughter and two grandchildren in
juvenile court and that she had done a good job. Crisp herself,
however, had not previously nmet the prosecutor. “[A] trial
court is required to disqualify for cause prospective jurors who
had a prior professional relationship with a prosecuting
attorney and who profess that they woul d seek such a
relationship in the future.” Fugate, 993 S.W2d at 938, citing

Riddl e v. Commonweal th, Ky. App., 864 S.W2d 308 (1993).

Al though it was Crisp’s daughter and grandchildren, rather than
Crisp herself, who were represented by the prosecutor, we
conclude the relationship sufficiently close such that juror
Crisp should have been stricken for cause. Fugate, 993 S. W 2d

at 938-939; Thomms 864 S.W2d 252; Ward, 695 S. W2d at 407.

Appel I ant used all of his perenptory chall enges, three
of which were used on jurors that should have been stricken for

cause. In Ganble v. Comonweal th, Ky., 68 S.W3d 367, 374

(2002), the Court stated:
For Appellant’s challenge to succeed, it is

not necessary that an unqualified juror
actually sat on the jury. As the Court

- 8-



noted in Thomas v. Comonweal th, Ky., 864
S.W2d 252, 259 (1993), it has al ways been
the law in Kentucky “that prejudice is
presuned, and the defendant is entitled to a
reversal in those cases where a defendant is
forced to exhaust his perenptory chall enges
agai nst prospective jurors who should have
been excused for cause.” Al that is
required is that “[a] party nust exercise
all of his perenptory challenges in order to
sustain a claimof prejudice due to the
failure of the court to grant a requested
chal | enge for cause.” Thomas, citing
Abranmson, Kentucky Practice, (Crim nal

Rul es) Vol. 9, Sec. 25.50 (1987).

Qur decision to vacate and remand i s not dispositive
of appellant’s additional issues since they nmay arise at a
second trial. Chris argues that the police officer should not
have been able to review the store’s surveillance tapes and
identify Chris as one of the defendants. As stated earlier,
Scott’s Market had a videotape of Chris and others fromthe
norning after the burglary. The tape was played to the jury
while Detective England identified Chris Carm cle and pointed
out where and what he was doi ng throughout the tape. Chris,

relying on Sanborn v. Commonweal th, Ky., 754 S.W2d 534 (1988),

contends the identity of the individuals in the tape is a matter
for the jury and that it was error to allow Detective England to
give his interpretation of imges on the tape. Sanborn,
however, is not on point but involves an inaudible tape
recording. The facts in this case are nore |like those in MIls

v. Commonweal th, Ky., 996 S.W2d 473 (1999), which involved the
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adm ssibility of a police detective' s testinony which was a
narrative of a videotape of the crinme scene. 1In allow ng the
testinmony, the Court held this was proper lay testinony under
KRE 701 when read in conjunction with KRE 602 because “it
conprised opinions and inferences that were rationally based on
Partin’s own perceptions of which he had personal know edge.
Further, we conclude the testinmony was hel pful to the jury in
eval uating the i mages displayed on the videotape.” |1d. at 488.

See also Cay v. Commonweal th, Ky. App., 867 S.W2d 200 (1993).

Chris next objects to the testinony of Sergeant Duff
that dust found on Chris’ s coveralls when arrested appeared to
be the sane as the fire extinguisher dust sprayed all around the
County Attorney’'s Ofice. Although Oficer Duff had seen both
Chris’s coveralls and the County Attorney’s Ofice, the
objection is that under KRE 702, Oficer Duff was not an expert
Wi t ness on chem cal conpounds, nor a chem st, and therefore
unqualified to testify as he did. Although Oficer Duff nmay not
be qualified to testify as an expert witness on the chem ca
conmpounds of the fire extinguisher contents, we believe that
under KRE 701 he may express a |lay opinion that the dust on
Chris's coveralls appeared to be the sane color, texture, etc.
of that he observed in the County Attorney’'s Ofice. This

situation is simlar to that in Cow v. Commonweal th, Ky., 38

S.W3d 379 (2001), in which a lay witness testified that the

-10-



substance he saw on appellant’s kitchen floor appeared to be

bl ood. The Court allowed the testinony in under KRE 701 because
“Ih]is testinony was rationally based on his own perception of
what he personally observed and was hel pful in determning a

fact inissue, . . .” Id. at 384. See also King v. Chio Valley

Fire & Marine I nsurance Co., 212 Ky. 770, 280 S.W 127 (1926).

Chris also objects to the deputy jailer, Mke Rich's,
testimony wherein he read the heights and weights of Chris
Carmcle and Larry York fromthe jail booking sheets. KRE
803(6) permts the adm ssion of business records into evidence.
The records were available at trial, could have been admtted
t hensel ves, and deputy jailer Rich was subject to cross-
exam nation. A party presenting a business record is allowed to

read fromthe business record at trial. Rabovsky v.

Commonweal th, Ky., 973 S W2d 6 (1998); Jones v. Commonweal t h,

Ky. App., 907 S.wW2d 783 (1995). If there was any error in not
admtting the records first, it was harnl ess.

Chris also objected to Detective England’ s statenent
to the effect that he searched the York vehicle but could not go
into his findings as to M. York at this time; and the
detective's opinion that only these four defendants were
involved in the two break-ins. Chris contends this testinony
makes a nockery out of KRE 402, Anendnent IV to the U. S.

Constitution, and the Kentucky Constitution, Section 11. KRE
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402 requires only relevant evidence be adnmtted. Since Chris
was arrested with York in the car, that evidence was clearly

rel evant. The other evidence in the car that showed York’'s
guilt, but not Chris’s, was not relevant in Chris’s trial, and
the prosecutor was correct in discontinuing further questioning
on that subject. The Fourth Amendnent to the U. S. Constitution
prohi bits unreasonabl e searches and sei zures, and Section 11 of
t he Kentucky Constitution gives an accused a right to testify on
his own behalf or to remain silent; the right to an attorney; to
Cross-exam ne W tnesses; to subpoena w tnesses; and to have a
speedy trial by jury. Wthout a nore detail ed expl anation of
the errors by Chris, we do not see any error in this |line of
guesti oni ng.

Finally, Chris contends he was entitled to a mstria
after it was revealed that two courthouse personnel had heard
part of the in-chanbers conversation between counsel and the
judge on the court nonitors, although they stated that what they
heard was not intelligible to them The granting of a mstria
is an extraordinary formof relief which requires manifest

necessity for such action. WIley v. Commonweal th, Ky. App., 575

S.W2d 166 (1978). The case was tried by a jury, not the
court house personnel. If the jury did not hear it, we do not

see that there was any error in whatever was said.

-12-



For the foregoing reasons, the conviction of the
appel lant is vacated and the matter remanded for a new trial.

McANULTY, JUDGE, CONCURS.

BUCKI NGHAM JUDGE, CONCURS W TH RESULT AND FURNI SHES
SEPARATE OPI NI ON.

BUCKI NGHAM JUDGE, CONCURRI NG BY SEPARATE OPI NI ON. |
concur with the majority opinion to the extent it states that
Carmicle is entitled to a newtrial because Juror MDonal d was
not stricken for cause by the trial court. However, | conclude
that the trial court was within its discretion in not striking
Juror Smth for cause. As for Juror Crisp and the unidentified
juror, | would also yield to the discretion of the trial court,
al t hough the question is nuch closer with these two jurors as

opposed to Juror Smth.
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