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BEFORE: COMVBS and McANULTY, Judges; and M LLER, Special Judge.?
COVBS, JUDGE: This case is again before us on renmand fromthe
Kent ucky Suprene Court directing that we re-exam ne our previous

opinion in light of its recent decision in Lanier v. VWl -Mart

Stores, Inc., Ky., 99 S.W3d 431 (2003).

We had consi dered the appeal of Vickie Jenkins froma

sunmary judgnment of the Boone CGrcuit Court of Septenber 19,

1seni or Status Judge John D. MIller sitting as Special Judge by
assi gnment of the Chief Justice pursuant to Section 110(5)(b) of the Kentucky
Constitution and KRS 21. 580.



2001, dism ssing her tort claimagainst the appellee, Petsnart,
Inc. After reviewing the record and the pertinent authorities,
we vacated and remanded. After once agai n exam ni hg our
reasoni ng under the Lanier standard, we have determ ned that our
original decision correctly concluded that the sunmary judgnent
be vacated and that this matter be renmanded for a trial.

On April 23, 1999, Jenkins suffered an injury to her
right ankle as a result of slipping on canine feces while
shopping at Petsmart. She filed a conplaint in the Boone Circuit
Court alleging that Petsmart was negligent in failing to keep its
prem ses in a reasonably safe condition -- thereby causing her
injury.

In her discovery deposition, Jenkins testified that she
had shopped at Petsmart once or twi ce each week for five or six
years. Although she was aware of the storess policy of allow ng
custoners to bring their pets into the store while shopping, she
testified that she had never seen feces or urine on the floor of
the store during any of her previous visits. Jenkins also
testified that on the day of her injury, she did not see the
feces before she slipped init. She did adnmt that the substance
was clearly visible at the end of the aisle where she was wal ki ng
and that she woul d have seen it had she been | ooking at the
floor. Jenkinszs son saw the excrenent and attenpted to warn
her. Al though his warning cane too |late to prevent her from

slipping, he managed to grab her and prevent her fromfalling al



the way to the floor. Jenkins testified that she had no
know edge of how |l ong the feces had been on the floor and that
she possessed no evidence fromwhich a jury could infer how | ong
the feces had been there before she slipped.

Petsmart noved for sunmmary judgnent. It argued that
Jenki ns:s own adm ssions concerning the condition of its
prem ses, specifically the open and obvi ous pl acenent of the
feces at the end of the aisle, absolved it of any liability for
her injuries as a matter of law. It contended that the existence
of canine feces was a risk Jenkins should have recogni zed in
light of the nature of the store:s business. It also argued that
Jenkins could not prevail as she could not prove how | ong the
feces had been on the floor. In response, Jenkins contended that
summary judgnent was not warranted. She argued that because of
t he unusual policy of allowing aninmals in its stores, Petsnart
had a duty to Aconstantly inspect the prem ses to assure that any
feces and/or urine is renoved i Mmediately.@ The trial court
di sm ssed the conplaint wthout explanation or elaboration. This
appeal foll owed.

The standard of review on appeal of a summary judgnent
is whether the trial court correctly found that there was no
genui ne issue as to any material fact and that the noving party

was entitled to judgment as a matter of law. CR® 56.03; Scifres

2Kentucky Rul es of Civil Procedure.
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v. Kraft, Ky.App., 916 S.W2d 779 (1996); More v. Mack Trucks,

Inc., Ky.App., 40 S.W3d 888, 890 (2001).

Jenki ns acknow edges that there is no question of fact
concerning the obvious location of the feces on the floor of the
store. However, she argues that because of the appell ee:s
particul ar business practices, the store Ashould have a higher
duty of care as it relates to the protection of business
i nvitees.

[I]n the case at hand, the danger to patrons
is a noving target. A dog or cat could
defecate or urinate at any tinme and in any
| ocation in the store. This creates a
hazardous condition that is unusual and
shoul d dictate a higher degree of scrutiny as
it relates to the safety of patrons. . . . In
a |l ocation where pets are encouraged to be on
the premses it can be inferred that the
busi ness owner/operator knows or should know
that said animals will defecate and or
uri nate causing unsafe conditions.

Petsmart counters by presenting a series of argunents
essentially reflecting the history of premises liability law in

Kent ucky precedi ng the new rul e announced in Lanier, supra.

Petsmart has relied primarily on those cases which hold that an
owner of business prem ses owes no duty to its invitees to renove
or warn agai nst open and obvi ous hazards. It argues that a
custoner Amay not bring suit where she slips and falls in canine

feces when not watching where she is going.@ See, e.g., Johnson

v. Lone Star Steakhouse and Sal oon of Kentucky, Inc., Ky.App.,

997 S.W2d 490, 492 (1992), and Standard G| Co. v. Manis, Ky.,

433 S.W2d 856 (1968). It also relies on principles of the | aw
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relating to premses liability which place affirmative duties
upon an invitee to exercise reasonable care for her own safety.

Specifically, it cites Smth v. Smth, Ky., 441 S.W2d 165, 166

(1969), in which the court held as foll ows:

An invitee has a right to assune that the
prem ses he has been invited to use are
reasonably safe, but this does not relieve
him of the duty to exercise ordinary care
for his own safety, nor does it license him
to walk blindly into dangers that are

obvi ous, known to him or would be

antici pated by one of ordinary prudence.

Finally, Petsmart argues that Jenkins cannot prevail because she
admtted that she had no evidence that Petsmart was aware of the
exi stence of the hazardous substance on its floor in order to
remove it or to warn Jenkins prior to her injury.

Petsmart correctly notes cases such as Manis, supra,

concerni ng obvi ous dangers and natural accunul ati ons outdoors.
In these cases, our appellate courts have consistently applied
t he Aobvi ous-risk rulel to defeat the clains of invitees who slip

and fall on business prem ses. PNC Bank of Kentucky, Inc. v.

Green, Ky., 30 S.W3d 185 (2000), held that the obvious nature of
t he danger created by ice precluded a custoner fromrecovering
for injuries caused by slipping and falling. 1In Rogers v.

Prof essional Col fers Associ ation, Ky.App., 28 S.W3d 869 (2001),

the plaintiff was injured when he slipped on matted grass while
wal king down a hillside. The court held that he coul d not

recover due to the obviously slick nature of wet grass.



However, the obvious-risk rule does not bar a suit
caused by a hazardous substance or object |ocated on the floor of
busi ness pren ses that was not observed by the custoner prior to

an injury. See, Wal-Mart Stores, Inc. v. Lawson, Ky.App., 984

S.W2d 485 (1998). In such a case, a jury question is raised as
to whether the invitee, in exercising ordinary care for her own
safety, should have seen the hazard.

Petsmart argues that even if the obvious-risk rule does
not apply, it is still entitled to sunmary judgnent. It relies
on traditional precedent where Kentucky courts have held that an
invitee rather than a business owner bears the burden of proof
for dangerous conditions caused by soneone other than the
proprietor. That extra burden requires an injured invitee to

prove that the owner had sufficient notice and tine either to

remove the danger or to warn the invitee of its presence.

Cunber| and Col |l ege v. Gaines, Ky., 432 S.W2d 650 (1968).

Jenkins has urged us to adopt a theory of liability
prem sed on the Anbde of operationf of businesses -— a doctrine
that many other jurisdictions have enbraced in lieu of the

obvi ous-ri sk rule by which we were bound prior to Lanier, supra.

Under the node-of-operation theory, an invitee may recover
wi t hout showi ng actual notice or constructive know edge by the
busi ness owner of the specific object causing the accident:

if [she] shows the proprietor adopted a node

of operation where a patron:s carel essness

shoul d be anticipated and the proprietor
fails to use reasonabl e measures commensur at e

-6-



with the risk involved to discover the
condition and renove it.

Jackson v. K-Mart Corp, 251 Kan. 700, 709-711, 840 P.2d 463

(Kan. 1992).

Smth v. Wl -Mart Stores, Inc., Ky., 6 S.W3d 829

(1999), represents the penultimate pronouncenent of the Kentucky
Suprene Court on this controversy in the |aw of prem ses
liability, preceding Lanier tenporally but anticipating and
| ayi ng the groundwork substantively for the new rul e announced in
Lani er.

In Smth, the plaintiff slipped on a blue liquid in a
Wal - Mart store. A jury awarded her damages for her injuries.
This Court reversed the judgnent, holding that Wal - Mart was
entitled to a directed verdict because Smth failed to show that
t he substance had been on the floor for a sufficient |ength of
time to enable Wal-Mart to renedy the situation. In her appea
to the Kentucky Suprenme Court, Smith urged that Court to adopt
t he node of operation theory. Three justices declined to
consi der the theory because it had not been properly preserved
for review In a separate concurring opinion authored by Justice
Cooper, three other justices opined that the Court should go
farther and Aaddress the onerous burden of proof placed on retai
custoners@i by those cases which hold that the custoner nust prove
how | ong a foreign substance or object had been on the floor
prior to the accident. 1d. at 831-832. The three justices

suggested the follow ng procedure as to burden of proof:

7-



To bal ance the conpeting principles of notice
versus duty, the issues of causation and

noti ce should be treated not as el enents of

t he customer:zs case, but as affirmative
defenses of the proprietor. The custoner
woul d retain the burden of proving that there
was a foreign substance/ object on the floor
and that such was a substantial factor in
causing his accident and injury. Such proof
that the prem ses were unsafe would avoid a
sunmary judgnment or directed verdict and
shift to the proprietor the burden of proving
t hat his enpl oyees did not cause the

subst ance/ object to be on the floor and that
it had been there for an insufficient |ength
of time to have been di scovered and renoved
or warned of by his enpl oyees.

The Suprenme Court rather strongly intimated that it was
contenplating a change in the |law to adopt the nodern trend of
removing froman invitee the nore onerous burden of proof of
notice to the proprietor. That change has cone at last with
Lani er.

The highly unique facts of Petsmart place it sonmewhere
bet ween the obvi ous-risk rule and the node-of-operation theory.
We originally decided that it was in a class by itself and
i ncapabl e of resolution by recourse to the obvious-risk rule
while at the sane tinme not anenable to the node-of-operation
theory — a rule that the new Lani er has stopped short of

adopting. W decided the first Petsmart according to Johnson v.

Lone Star, supra, because of the anal ogous factual scenario.

In Lone Star, the plaintiff slipped on peanut shells
that other patrons had thrown onto the floor of the restaurant.

The Court held that the danger was open and obvious to the



plaintiff since she had been in the restaurant for nore than two
hours and was famliar with the restaurant:s policy of allow ng
the patrons to eat peanuts and throw the shells on the fl oor.
For that reason al one, the proprietor prevail ed.

However, the facts in this case are distinguishable
substantively fromLone Star despite their facial simlarity.
Al t hough Johnson had previously shopped in Petsmart and was aware
that custoners were allowed to bring their pets into the store,

she testified that she had never seen animal feces or urine on

the floor at Petsnart and that she did not see the substance that

caused her to slip prior to stepping in it. Jenkinss duty to
use reasonable care for her own safety did not require that she
constantly |l ook at the floor. It is wholly reasonable for a
custoner to be perusing nmerchandi se on shelves |ining the aisles
t hrough which she is wal king instead of focusing solely on the
surface beneath her feet. Additionally, Petsmart:s duty to keep
its premses in a reasonably safe condition nust be exam ned and
evaluated in light of the special nature of the risks to custoner
safety inevitably created by the presence of animals.

In language highly pertinent to this case, the court in
Lone Star anal yzed the relative duties of invitees and business
proprietors as foll ows:

>A possessor of business prem ses is not

liable to his invitees for physical harm

caused to them by any condition on the

prem ses whose danger is known or obvious to
t hem unl ess the possessor shoul d anti ci pate




the harm despite such know edge or
obvi ousness.

Reasonabl e care on the part of the possessor
of busi ness prem ses does not ordinarily
require precaution or even warni ng agai nst
dangers that are known to the visitor or so
obvious to himthat he may be expected to

di scover them:-

In short, a possessor of business prem ses
is not liable for injuries suffered by

anot her person due to an open and obvi ous
condition on the prem ses. (Quoting, Bonn
v. Sears, Roebuck & Co., supra, at 528 and
citing Corbin Mdtor Lodge v. Conbs, Ky., 740
S.W2d 944 (1987) (enphasi s added).)

Lone Star at 492. Thus, even though the proprietor was absol ved
of liability in Lone Star, that case acknow edges that a business
owner can be subject to liability if he Ashould anticipate the
harm despite [the] know edge or obvi ousness [of the danger to the
invitee].@ See also, Dan B. Dobbs, The Law of Torts, " 235
(2001).

Since Petsmart encourages owners to bring their pets
into the store, it should (in the | anguage of Lone Star)
reasonably anticipate that a custoner shopping for pet supplies
m ght not see the droppings |eft by ani mals acconpanyi ng ot her
patrons. The uni que circunstances of this case dictate both that
the risk was not open and obvious to Jenkins and that Petsmart
nonet hel ess (and regardl ess of her awareness or |ack of it) had
an ongoi ng, continuing duty to anticipate the very harmto which

she fell victim Again, to quote Lone Star, a proprietor is
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relieved of liability unless he Ashould anticipate the harm
despite such know edge or obviousness.@ 1d. at 492.

The analysis of this case pursuant to Lanier |eaves no
doubt that we originally reached the proper conclusion — albeit
a bit nore circuitously and perhaps nore tentatively. Lanier is
the definitive step beyond Lone Star as it creates a new standard
governing the burden of proof in premses liability cases,
directly overruling the long line of previous cases that had
essentially placed that burden squarely on the injured plaintiff.
It recognizes the injustice of the obvious-risk rule as a
practical matter in requiring an injured plaintiff to denonstrate
j ust when and how |l ong a proprietor may have known of the
exi stence of a dangerous condition. However, it does not inpose
an absol ute burden on the proprietor by adopting the al nost per
se approach of the node-of-operation analysis. Lanier opts for
the center path between the two extrenes of the obvious-risk rule
and the node-of -operation theory -- nanely, the burden-shifting
approach to premses liability.

Justice Cooper in Lanier revisits his earlier

concurring opinion fromSmth, supra, which was clearly a

har bi nger of the shift officially announced in Lanier.

I ncorporating Smth by reference, Lanier holds that a business

invitee who is injured retains the burden of establishing: (1)
that there was a foreign substance on the floor of the prem ses

where he/ she was shopping and (2) that the substance was a
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substantial factor in causing the injury. The invitee no |onger
nmust show notice on the part of the proprietor. The burden of
proof then shifts to the owner of the prem ses to establish his
own absence of negligence in causing the substance to be present
and/or his inability to arrange for it to be renoved due to
insufficiency of time for his notice or opportunity to act. The
notice requirenment that was fornerly an elenent of the invitee's
case has now becone an affirmati ve defense for the proprietor in
this process of burden-shifting between plaintiff and defendant.

Smth, supra, at 831-32.

Pursuant to Lanier, we hold that Jenkins has net her
burden of establishing the presence of excrenent on the floor and
that her injury was cause by her slipping in the substance. The
burden of proof has now shifted to Petsmart to show its absence
of negligence or lack of notice as an affirmative defense.
Therefore, summary judgnent was prematurely and erroneously
ent ered agai nst Vi cki e Jenki ns.

Accordingly, the sunmary judgnment of the Boone Circuit
Court is vacated, and this case is remanded for additiona

proceedi ngs consistent with this opinion.

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
C. Ed Massey David S. Strite
Erl anger, Kentucky Mark E. Hammond

Loui svill e, Kentucky
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