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BEFORE: EMBERTQN, CH EF JUDGE; BARBER AND COMBS, JUDGES.
BARBER, JUDCE: Appellant, Paul E. Eiden, Jr. (“Paul”), seeks
review of orders of the Jefferson Fam |y Court regarding the
entry of a Qualified Donestic Relations Order (“QDRO') contrary
to the terns agreed upon in the parties Separation Agreenent.
W reverse and remand.

Paul and the Appellee, Saundra L. Eiden (“Sandy”),
were married on Septenber 24, 1965. On June 13, 2000, the

Jefferson Famly Court entered a decree of dissolution,



i ncorporating by reference the parties’ June 9, 2000 Agreenent.
The Agreenent provides, in pertinent part:

5. RETI REMENT FUNDS

The parties further agree that that they wll
further divide one-half (1/2) equally the funds
contained in the savings and investnment plan in
Paul s name with his forner enployer, said plan
havi ng a val ue of approxi mtely $133, 000. 00,
subject to fluctuation based upon the val ue of
the stock in the plan.! Said funds shal

forthwith be divided one-half (1/2) equally
between the parties as of the date of the entry
of the final decree of dissolution of marriage in
this action and Sandy’s interest shall be
transferred to her by way of a Qualified Donestic
Rel ati ons Order, plus her pro-rata share of any
earnings or mnus her pro-rata share of any

| osses which may be experienced after the date of
the entry of said decree of dissolution of
marriage until said funds are actually
transferred into a separate account for Sandy.
Sandy shall assune and pay any taxes which may be
i ncurred on her share of said saving and

I nvest ment plan funds, and she shall indemify
and hol d Paul harm ess thereon; and Paul shal
assunme and pay any taxes which nmay be incurred on
his share of said savings and investnent plan,
and he shall indemify and hold Sandy harm ess
thereon. It is not anticipated that there wl|
be any taxes incurred by either party upon the
entry and inplenmentation of the aforesaid
Qual i fied Donestic Relations O der.

Wth regard to the Paul’s [sic] pension plan

whi ch has been in pay status since his retirenent
i n approxi mately Decenber 1996, Sandy shall be
entitled to received [sic] one-half (1/2) of said
nont hly vested accrued retirenent benefits, and
her interest in said benefits shall be set aside

! According to Paul’s disclosure statenent the val ue was

$133, 237. 29 on Septenber 8, 1999; according to correspondence
from Dupont, the value was $105, 738. 27 on June 13, 2000, the
date the Decree was entered.



in the formof a Qualified Donmestic Relations

Order which shall be entered forthwith. Sandy

shal | assunme and pay any taxes which nay be

incurred on her share of the nonthly vested

accrued retirement benefits under the pension

pl an, and she shall indemify and hold Pau

harm ess thereon; and Paul shall assune and pay

any taxes which may be incurred on his shares of

the nonthly vested accrued retirenent benefits

under the pension plan, and she shall indemify

and hol d Paul harm ess thereon; and Paul shal

assume and pay any taxes which nay be incurred on

his share of the nonthly vested accrued

retirenment benefits under his pension plan, and

he shall indemify and hold Sandy harni ess

thereon. [enphasis added]

Par agraph 11 provides that “[T] his Agreenent shall not
be subject to nodification at a later tinme by any Court, except
by witten agreenent signed by both parties.”

On Cctober 5, 2000, Sandy filed a notion to enter a
QRO awar di ng her 50% of Paul’s nonthly benefits in the Dupont
Pensi on and Retirenment Plan, in accordance with the parties’
Agreenent; however, Sandy did not seek transfer of her interest
in the savings and investnent plan (“SIP’) at that tine. On
Oct ober 10, 2000, the trial court entered that order.

On April 19, 2001, Sandy filed a notion for Paul “to
show cause why he should not be held in contenpt for failure to
abide by the parties’ Agreenent . . . entered by this Court a
year ago.” Insofar as it pertains to the issue on appeal, Sandy

asserted that:

4. Lastly, pursuant to page 3 and 4 of the
Agreement, the Respondent [Paul] is to divide his
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savings and investnment plan with his forner

enpl oyer, one-half equally with the Petitioner

[ Sandy], said plan having had a val ue of

approxi mately $133,000. Counsel for Petitioner
was in the process of having a Qualified Donestic
Rel ati ons Order entered for her share in the
division of this plan, however it has only
recently been | earned that the value of the plan
on the date the decree was entered was

approxi mately $105, 000. 00.

Sandy contended that Paul “nay have renpbved a portion
of this noney” because a “drop of $28,000.00 seens too |large for
just a market fluctuation reduction.” By order entered Apri
24, 2001, the court assigned the matter for a hearing.

On May 24, 2001, the trial court entered an order,
whi ch provides, in pertinent part:

The Petitioner [Sandy] has required an

expl anation about the loss in value of the Dupont
savings and retirenment account. The parties’
Agreenent indicates the approxi mate val ue was
$133,000 at the time of the agreenent and the
Petitioner has indicated recent statenents give a
present val ue of approximately $105,000. The
Respondent [Paul] testified that the value is
tied to market performance and the recent
downturn in the stock market accounts for part of
the reduction in value. The Respondent al so

i ndi cated that on Decenber 18, 2000, he nade a

wi t hdrawal of $3,831.81 and on February 28, 2001,
he made a wi t hdrawal of $6, 500. 00.

* * %

I T 1S FURTHER ORDERED THAT nei t her party shal
make a wi thdrawal from the Dupont savings and
retirement account unless there is a executed
[sic] witten Agreed Order between the parties or
a specific court Order allow ng such w thdrawal .



IT 1S FURTHER ORDERED that a Qualified Domestic
Rel ati ons Order be prepared and submitted to the
Court which divides the Dupont savi ngs and
retirement account according to the Agreenent.
Both parties are ordered to give their ful
cooperation in obtaining informati on necessary to
prepare this QRO This QDRO shall be subnmtted
to the Court for approval no later than June 14,
2001.

On July 26, 2001, Sandy filed a notion to enter a
Qualified Donmestic Relations Order-SIP. By way of supporting
menor andum Sandy filed information from Dupont that any QDRO
must specify a dollar anount to be paid to the Al ternate Payee;
further, that Dupont cannot block a participant’s SIP account
prior to receipt of a final, signed court order.

On Septenber 19, 2001, the court entered an order on
Sandy’s notion, which provides in pertinent part:

The Court . . . hereby SUSTAINS the Petitioner’s
notion and enters the attached Qualified Donestic
Rel ati ons Order.

The Court finds that the delay in entry of this
Order was due in part to the Respondent’s action
by withdrawi ng funds fromthis account totaling
$10,332.00. The Court finds that the Petitioner
was justified in demandi ng an accounting of the
plan due to the drop in the value of the plan
fromthe date of their Agreenent which was in
part due to the Respondent’s withdrawals.?
Further, the Court finds that any drop in val ue
of this account due to the stock market should be
borne by the Respondent as he had conpl ete
control over this account and was able to access

2 The drop in value of the account to $105, 738. 27, as of June 13,
2000, when the decree was entered, was not due to the

w t hdrawal s, because they were made after the decree was
ent er ed.



these nonies as he saw fit w thout the approval
or know edge of the Petitioner.

Further, Petitioner’s counsel submtted copies of
t he plan docunments which show that they will not
calculate the suns owed to the Petitioner. The
conmpany requires that the Order state a specific
anmount of noney to be transferred to the
Petitioner. This Court was not provided with the
figures necessary to attenpt a cal cul ati on and
does not believe that it is required to act as an
accountant for the parties. Therefore, given the
facts of this case and the evidence before the
Court, the Petitioner’s tendered Qualified
Donestic Relations Order is just and appropriate
under the circunstances.

This is a final and appeal able Order, there being
no just reason for del ay.

On Septenber 19, 2001, the court entered a “Qualified
Donmestic Relations Order — SIP” awardi ng Sandy “$52,869. 142 from
the Participant’s account in the DuPont Savings and | nvest nent
Plan (SIP) to be prorated between the before-tax and regul ar
assets.”

On Septenber 26, 2001, Paul noved to anend, alter and
vacate the Septenber 19, 2001 orders. By order entered Cctober
4, 2001, the court denied the notion, stating that:

The Court has found in its prior Order that the

Respondent had conplete control over this

account. |If he was unhappy with the progress of
the Petitioner in obtaining her share of the

® Paul notes that the court delayed ruling upon Sandy’s notion to
enter the QDRO for 45 days, until a week after the World Trade
Center disaster. Paul asserts that this was prejudicial to him
because it effectively gave Sandy 75% of the value of the SIP,
rat her than the 50% agreed upon by the parties, due to decreased
stock val ues foll ow ng Septenber 11, 2001.
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proceeds, he could have directed his counsel to
prepare a Qualified Donestic Relations Order that
woul d separate these nonies. Instead, he

wi t hdrew noney fromthis account when needed and
wai ted until Petitioner’s counsel submtted a
Qualified Donestic Relations Order at which tine
he objected to the nmethod of the division and
conpl ai ned about her delay in submtting the
docunents.

This is a final and appeal able Order, there being
no just reason for del ay.

On Cctober 8, 2001, Paul tinely filed a notice of
appeal to this Court. On appeal, Paul argues that:

. THE TRIAL COURT" S MODI FI CATI ON AND REWRI TE OF
THE PARTI ES AGREEMENT WAS ERROR

1. THE TRIAL COURT M SAPPLI ED CONSTRUCTI ON
RULES TO THE PARTIES AGREEMENT RELATIVE TO SI P
RETI REMENT

[11. THE TRI AL COURT ABUSED DI SCRETION (I F I T HAD
ANY)

V. VH CH PARTY HAS THE RESPONSI BI LI TY TO
PREPARE AND EFFECT ENTRY OF QDRO

V. IT IS GROSSLY | NEQUI TABLE AND AN ABUSE OF

DI SCRETI ON TO STI CK PAUL W TH THE ENTI RE STOCK
LOSS RESULTI NG FROM WORLD TRADE CENTER DI SASTER

l.
Paul asserts that the trial court erred in changing

the Agreenment so that Sandy’s half of the SIP was not adjusted
for her pro-rata share of earnings or | osses experienced in
between the tine of entry of the decree and the QDRO

We agree. As noted by Paul, KRS 403.180(6) provides
that “Except for terms concerning the support, custody or
visitation of the children, the Decree may expressly preclude or

limt nodification of terns if the Separation Agreenent so



provides.” Here, the parties’ Agreenent expressly precluded
modi fication. In Brown v. Brown,* the Suprene Court stated that
“by expressly doing so the parties may settle their affairs with
a finality beyond the Court’s continuing equitable jurisdiction
el sewhere provided.” Thus, the trial court erred in nodifying
the parties’ Agreenment by declaring that Paul should bear any
drop in value of the account due to the stock market.

The parties’ Agreenent expressly and unanbi guously
provided for the SIP retirenent to be divided equally as of the
date of the final decree, with Sandy’s interest to be adjusted,
pro-rata, for any gains or |osses occurring after entry of the
decree until transfer. Undoubtedly, the parties understood that
the dollar value of the SIP could change. The Agreenent plainly
states that the value of the plan was “subject to fluctuation
based upon the value of stock in the plan.”

At the tinme the Decree was entered, Paul owned
2256. 6122 shares of stock in the SIP. Half of that equals
1128. 3061 shares. In accordance with the Agreenent, “Sandy’s
interest shall be transferred to her by way of a Qualified
Donestic Rel ations Order, plus her pro-rata share of any
earnings or mnus her pro-rata share of any | osses which may be
experienced after the date of the entry of said decree .

until said funds are actually transferred into a separate

“Ky., 796 S.W2d 5, 7 (1990).



account for Sandy.” As Paul explains, the dollar val ue of
Sandy’s interest in the SIP can be readily determ ned fromthe
nunber of her shares and the dollar value per share on any given
date. Paul’s |iquidation of some of his shares, after the date
the decree was entered dividing the SIP, has no bearing on
Sandy’s interest.

W reverse and remand with direction that the trial
court enter a QORO in accordance with the parties’ Agreenent.
Pursuant to Paul’s request, in the event Dupont has already
transferred and assigned Sandy her share of the SIP, the trial
court shall enter a Judgnment in Paul’s favor awardi ng hi many

excess sumtransferred to Sandy.
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