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BEFORE: GUI DUGLI, HUDDLESTON AND JOHNSON, JUDGES.

JOHNSON, JUDGE: Adans Real Estate Limted Partnership (ARELP)
has appeal ed fromthe judgnents entered by the Pike Circuit Court
on March 29, 2001, and Septenber 20, 2001, which ordered it to
hold certain real property in trust for the benefit of Sky Andrew
Adans, a mnor, and which further ordered it to convey the sane
real property to the mnor. Having concluded that the trial
court=s findings of fact were not clearly erroneous and that its

rulings were correct as a matter of law, we affirm



ARELP was engaged in the business of buying and | easing
primarily residential property in and near Pikeville, Kentucky.
Stuart Adans, deceased, was the general partner of ARELP and Sky
Andr ew Adans:s great-grandfather. Sky is Mndy Kings son.?!

On Novenber 12, 1998, ARELP entered into a |lease with
M ndy for a residence on Mldred Street in Pikeville.? However,
M ndy rmoved fromMIdred Street® to the property |ocated at 721B
Scott Avenue and the | ease was amended to reflect this change.?
M ndy was to pay rent of $10.00 per nonth to ARELP and the | ease
was to last for a period of five years. Stuart Adanms signhed the
| ease as general partner for ARELP

The trial court found that on March 9, 1999, in
contenpl ation of his death, Stuart executed and delivered a
handwitten docunent to M ndy which read as foll ows:

3-5-99

! Sky=s biol ogical father is Joshua Adans, Stuart:s grandson.

2 Al'though made and entered into on Novenber 12, 1998, the |ease reads
that it was to conmence on Novenber 1, 1998.

3 There was testinony that Mndy and Sky noved fromMIdred Street to
Scott Avenue due to structural problenms with the MIldred Street residence and
because Stuart wanted Sky to have a backyard in which to play.

4 The realty located in Pikeville at 721B and 721C Scott Avenue, was
acquired by ARELP by a deed of conveyance from Gratho Bartley, a w dower, and
Donna B. Osborne and Fred Gsborne, her husband, dated March 28, 1998, and
recorded in Deed Book 751, Page 332 of the Pike County Court Cerks Ofice,
and by a deed of conveyance from Debbi e Huffman Venters and W E. Venters,
Jr., her husband, dated January 9, 1998, and recorded in Deed Book 748, Page
47 of the Pike County Court Clerks O fice. 721C Scott Avenue consists of a
house and adj oi ni ng property behind 721B Scott Avenue.

5 W assune the trial court=s finding in this regard is a typographical
error and the date of execution was March 5, 1999, the date appearing on the
exhi bit.



| hereby give to Sky Andrew Adans house #721B
and #721C Scott Avenue.

/sl Brenda Adans

/'s/ Davin Adans®

/sl Stuart Adans

/'s/ M ndy King
Mndy testified that Stuart called his office to have a deed
prepared to replace the handwitten docunent. However, David
Adans, who was Stuart:s son, an attorney, and was then a limted
partner of ARELP, testified that he received no such instructions
fromhis father.

The trial court found that this docunent expressed
Stuart:zs intention to give his great-grandson, Sky, the property
described. The trial court further found that this handwitten
docunment was delivered to Mndy on the date of its execution and
held by her for the benefit of Sky. Additionally, the trial
court found that this docunent was simlar to others Stuart had
made near that time and that, until the tine of his death, he
signed docunents transferring |land for and on behal f of ARELP
i ncl udi ng docunents of transfer making gifts to his children,
grandchil dren, and other fam |y nenbers.
The trial court concluded that this docunent could not

be recorded in the Pike County Court Clerks Ofice as a deed

because it did not conmply with either KRS’ 382.110(3) or KRS

6 Davin Adams was Stuart’s grandson.

” Kentucky Revised Statutes.



382.135(1). However, the trial court did find that this docunent
was effective as a conveyance between the grantor, Stuart, and
the grantee, Sky. After determning that the handwitten
docunent satisfied the fundanental elements of a deed, the tria
court concluded that the docunent was a deed of conveyance of
real property that was binding upon the parties.

The trial court also found that ARELP owned the
di sputed property and that Stuart Adans was the general partner.
Inits order entered on March 29, 2001, the trial court concluded
t hat

KRS 362.195(1) requires that where title to
real property is in a partnershipss nane, any
partner may convey title to such property by
a conveyance executed in the partnership
name. The docunent in question does not nane
the partnership as the grantor and cannot
convey legal title. However, KRS 362.195(2)
states that a conveyance executed by a
partner in his own nane passes the equitable
interest of the partnership. Therefore,
[this] Court concludes that [ARELP] hol ds the
property at 721B and 721C Scott Avenue,

Pi keville, Kentucky, in trust for the benefit
of Sky Andrew Adans. Since the parties have
not addressed the issue of how long this

trust will last or its nature, [this] Court
[] order[s] the parties to brief this issue
simul taneously and will enter a Suppl enent al

Judgnent based on review of those briefs and
t he applicable | aw

In its supplenental judgnent entered on Septenber 28,
2001, the trial court found that ARELP was created by an
agreenent dated Decenber 18, 1978, and quoted from Paragraph Four

of ARELP' s Iimted partnership agreenent as foll ows:



The purpose of the partnership shall be
to engage in the business of owning and
devel opi ng real property, and the operation
t hereof including, without being limted to
the leasing of its properties, which | eases
may be for ternms longer than the |life of this
partnership agreenent, and the right to sell
nortgage, pledge or otherwise deal in its
properties and investnents as if it were an
adult individual. The partnership is
specifically authorized to hold title to rea
property in the nane of the partnership and
transfer title thereto by the act of the
Ceneral Partner [enphasis original].

After Stuart died on May 6, 1999, his son, David,
becanme the general partner of ARELP. David testified that the
partnership assets originated froma corporation that had been
formed after his parents divorced. Wen the partnership was
formed in 1978, Stuart owned 55% at his death, however, he owned
only 2.148% The trial court found that although David denied
that ARELP itself was used as an estate-planning device, it was
nonet hel ess created in 1978, the sanme year Stuart began Aa
conpl i cated, confusing nethod@ of estate-planning. The trial
court thus found that one purpose of ARELP was to allow Stuart
control of the assets that he was divesting for estate-planning
pur poses.

The trial court further determ ned that ARELP-s
partnership agreenent specifically authorized Stuart, as genera
partner, to transfer real property owned by the partnership. The
trial court then determ ned:

A conveyance of partnership property by

a partner in his own nane passes equitable
title, making it an effective conveyance



provided the title is in the partnership and

t he conveyance is for partnership purposes.

59 Am Jur.2d " 304. One purpose of the

partnership was for estate planning purposes.

A transfer of real property to a great-

grandson of Stuart Adanms would conmply wth

t hat pur pose.

Therefore, in its supplenental judgnent, the tria
court ordered ARELP to convey the property to Sky.® Furthernore,
the trial court ordered that the consideration to be stated in
that deed would be a gift and that its value would be the | ast
assessed val ue of the property by the Property Val uation
Adm nistrator. This appeal followed.

ARELP presents five assignnents of error on appeal: (1)
that the trial court erred by finding the handwitten docunent to
be a deed of conveyance; (2) that an unrecordabl e docunent is
insufficient to divest title fromthe |awful owner; (3) that the
trial court erred by finding that a constructive trust had been
created; (4) that the trial court erred by finding that one
pur pose of ARELP was to provide an estate-pl anni ng nechani sm for
Stuart Adans to divest assets; and (5) that a partnership is
entitled to recover partnership assets that were wongfully
conveyed.

W will address the first two issues jointly. KRS

382.135 provides, in pertinent part, as foll ows:

8 The trial court specifically ordered ARELP to convey “the property
shown on the attached deed, Deed Book 748, Page 47, being the property deeded
by Debbie Huffrman Venters and W E. Venters, Jr., to [ARELP].”



(1) In addition to any other requirenent
i nposed by law, a deed to real property shal
contain the foll ow ng:

(a) The mailing addresses of the grantor
and grant ee;

(b) A statenent of the ful
consi deration; and

(d) In the case of a transfer by either
gift or with nom nal or no
consi deration, a sworn, notarized
certificate signed by the grantor
or his agent and the grantee or his
agent, or the parent or guardi an of
a person under eighteen (18) years
old, stating that the transfer is
by gift and setting forth the
estimated fair cash value of the

property.

(5) No county clerk or deputy clerk shal
| odge for record, and no county clerk or
deputy shall receive and permt to be
| odged for record, any deed that does not
conply with the provisions of this
section.

Qovi ously, the handwitten docunment |acked the mailing
address of both the grantor and the grantee, a statenent of the
full consideration, and, as it was a transfer by gift and w t hout
consideration, a notarized certificate, signed by the grantor and
the grantee, stating that the transfer was by gift and setting
forth the estimated fair cash value of the property. Thus, this

docunent failed to satisfy KRS 382.135(1)(a), (b), and (d); and

was al so unrecordabl e because it did not contain the grantor:s



source of title.® Thus, the trial court properly found that this
docunent could not be recorded as a deed.

However, the trial court concluded that “[w] hile the
docunent in question cannot be recorded it is effective as a
conveyance as between the grantor and the grantee.” The trial

court cited Howard v. Kelsay,!° for the rule that Ala] deed nmay

not be properly recorded unless the statute is conplied with, but
al though it is not properly recorded it is a valid transfer of
title and is effective as between the grantor and the grantee.{
The trial court ruled that the handwitten docunent was binding
upon Stuart:s estate and Sky since it contained the fundanent al

el enents of a deed: (1) there was a grantor and a grantee, (2)
there was delivery and acceptance, and (3) there was a divesting
of title by the grantor and a vesting of title in the grantee.
The trial court concl uded:

The docunent in question has a grantor, Al(
which is readily determ ned as Stuart Adans;
a grantee, Sky Andrew Adans; delivery by
Stuart Adans and acceptance by Sky Andrew
Adans by and through [his] nother; and
finally it states Stuart Adans[’s] intention
to be divested of title and to vest it in Sky
Andrew Adans using the present sense

| anguage, Al hereby give.@ The docunent in
guestion is a deed of conveyance of rea
property that is binding upon the parties to
it.

° KRS 382.110(3).

10 230 Ky. 61, 63, 18 S.W2d 884, 885 (1929).



In Travis v. Saunders,!! the former Court of Appeals

was presented with the argunent “that the instrunent was void
under our statute, and therefore passed no title because the
husband did not join in the conveyance with his w fe by

acknow edgi ng the sane. (> The appellant naintained that the deed
i nvol ved was voi d because the notary public:z=s certificate only

i ndi cated that the deed was acknow edged by appel |l ant:=s not her

but failed to show an acknow edgnent by the appell ant:=s not her:s
husband. The Court then enunciated a superb review of the
applicable Iaw, which nmerits quotation at |ength:

Simlar questions have often been nade
in this state, and w thout exception it has
been hel d that such instrunents are valid as
between the parties and those cl ai m ng under
t hem al though they may not be recordable
i nstrunments under our statute. In the early
case of Fitzhugh v. Croghan, 2 J. J. Marsh.
429, this court, in an opinion by Chief
Justice Robertson, upheld the validity of an
i nstrument not properly attested as then
required by statute, so as to neke the sane
recordabl e, and said:

These requisitions were nmade
for the benefit of innocent
purchasers and creditors al one, and
that w thout the required
attestation, or recording the deed,
if otherw se good, would pass the
title, as between the parties to
it. The three witnesses were
necessary only to prove the deed
for recording. The recording was
necessary only to secure the title
agai nst subsequent creditors and

11198 Ky. 742, 249 S.W 1040 (1923).

12198 Ky. at 743, 249 S.W at 1040.



purchasers; and therefore, between
t he vendor and vendee, the title
was not affected by an omission to
record the deed, or to obtain the
attestation of three w tnesses, who
were required only to prove the
execution, in order to record it.

Foll owi ng that opinion and referring to
it, this court, in the case of Shoptaw v.
Ri dgway:s Admi ni strator, 22 Ky. L. Rep. 1495,
sai d:

A deed anple in form and
expression, duly signed and
delivered by the grantor, and
accepted by the grantee, is
ef fectual as between them and
t hose cl ai m ng under them to pass
the legal title to the I and.

This court in the nore recent case of
Ferrell v. Childress, 172 Ky. 760, 189 S. W
1149, held that an instrunment which was in
form and expression a deed, duly signed and
delivered by the grantor and accepted by the
grant ee, although never acknow edged at all
was a valid and binding instrunent as between
the parties and passed legal title of the
grantor although it was not a recordabl e
i nstrunment, but that the recordi ng of sane
i mputed no notice to strangers.

This line of reasoning directly supports M ndy:s position, as
well as the trial court=s ruling that the handwitten docunent

was effective as a conveyance between Stuart and Sky.**

13198 Ky. at 743-44, 249 S.W at 1040-41.

4 While Mndy=s brief to this Court fails to present any of these cases,
this issue is teeming with examples of the validity of unrecorded deeds.
Fitzpatrick v. Layne, 291 Ky. 523, 165 S.W2d 13 (1942) (a deed duly executed
and delivered need not be recorded to pass title); Blankenship v. Geen, 283
Ky. 700, 143 S.W2d 294 (1940) (a deed properly signed is good between the
parties even if it is not acknow edged or recorded); Brewer v. Lee, 252 Ky.
798, 68 S.W2d 409 (1934) (an unrecorded deed is valid to both parties to the

10



The purpose of KRS 382.135(1) is for the protection of
i nnocent purchasers and creditors alone. Recording a deed is
Anecessary only to secure the title against subsequent creditors
and purchasers[.]6* As in Shoptaw, the handwitten docunent in

the case sub judice is anple in form and expression.

Additionally, identical to Ferrell, the handwitten docunment from
Stuart to Sky is a valid and binding instrunent between them and,
al though not a recordable instrunent, it is neverthel ess Agood as
bet ween the parties and those having actual notice thereof.@®
There was anpl e evidence to support the trial court:s
findings that the three fundanental elenents of a deed were
satisfied. Mndy testified during direct exam nation that from
1981 to 1999 Stuart nmade 19 conveyances of property to children
and grandchildren, as well as conveyances to his future wife,
Brenda Cooke Adans. Mndy testified that in all of these
conveyances Stuart signed in his capacity as general partner of
ARELP. Mndy testified that Davin Adanms, Stuart:=s grandson,
w tnessed Stuart sign this handwitten docunent; Stuart wanted to
give Sky the property in order to provide himw th income from
the rental property; Brenda Cooke Adans, Stuart:s w dow, drafted

t he handwitten docunent per Stuart:s dictation; Stuart signed

and dated this docunent; and Stuart prom sed to provide her with

deed but also all others who have notice).

5 Travis, 198 Ky. at 743, 249 S.W at 1040 (citing Fitzhugh, supra).

1 Ferrell, 172 Ky. at 764, 189 S.W at 1151.

11



a recordabl e instrunent conveying the property to Sky.

Brenda Adans testified during cross-exan nation that,
at the tinme the handwitten docunent was prepared, it was
di scussed that a deed woul d be prepared for that property.
Furthernore, she testified that Stuart attenpted to have a deed
drafted for this property. However, she also testified that
Stuart was known to change his mnd frequently.

Davi d Adans, the current general partner of ARELP
testified that in 1978 Stuart began setting up trusts to
distribute his estate. David freely admtted that this estate-
pl anni ng system was a Aconplicating and confusi ng nethod, § was
Afairly confusing, @ and Akind of a ness.@ However, during cross-
exam nation, David testified that Stuart did not use ARELP as an
estate-planning tool. Regarding the handwitten docunent, David
testified that it was his opinion that Stuart gave M ndy the
handw i tten docunent even though Stuart knew that it was not
| egal and that he did not sign it in his capacity as genera
partner of ARELP. David further testified that the handwitten
docunment had no legal effect and that it was probably Stuart-s
intention to nmake a gift but |ater decided to revoke it by his
codicil. David testified that, as far as he could renenber,
Stuart never asked himto prepare a deed to convey the disputed
property to Sky.

After a thorough review of the record, this Court is

not convinced that the trial court:zs factual finding that the

12



handwitten document was a deed is clearly erroneous. !’
Simlarly, we are not convinced that the trial court:=s factual
finding that one purpose of ARELP was to provide Stuart with an
estate-planning device is clearly erroneous.® CR 52.01
provides, in relevant part, as follows:

In all actions tried upon the facts
without a jury or with an advisory jury, the
court shall find the facts specifically and
state separately its conclusions of |aw
t hereon and render an appropriate judgnent.

Fi ndi ngs of fact shall not be set aside
unl ess clearly erroneous, and due regard
shall be given to the opportunity of the
trial court to judge the credibility of the
Wi t nesses.

Accordingly, it was certainly within the trial judge:s
province to evaluate the testinony of each testifying wtness.
The trial court specifically found that the handwitten docunent

expresses M. Stuart Adanms:is] intention to
give his great-grandchild the property
described. This docunment is simlar to others
that M. Adans nade at the tine. He also
made one to his conpanion of many years whom
he married before his death, Brenda Cooke
Adans. M. Adans signed docunents
transferring land for and on behal f of

[ ARELP] up to the tinme of his death,

i ncl udi ng docunents of transfer and gifts to
ot her children, grandchildren, and famly
menbers.

ARELP neverthel ess maintains that, pursuant to KRS
362.185(3), Stuart could not grant the property to Sky. KRS

362.185(3) provides that Alalny estate in real property may be

17 Kentucky Rules of Civil Procedure (CR) 52.01.

18 CR 52.01.

13



acquired in the partnership nane. Title so acquired can be
conveyed only in the partnership nane.@ ARELP argues that even
t hough Stuart was general partner, he still could not convey
title to the property by use of the word Al.{

As previously nentioned, the trial court found that,
pursuant to KRS 362.195(1), the handwitten docunent coul d not
convey legal title because it did not nane the partnership as the
grantor. However, the trial court further found that pursuant to
KRS 362. 195(2) that a conveyance executed by a partner in his own
name passed the equitable interest of the partnership. Thus, the
trial court concluded that ARELP held the property at 721B and
721C Scott Avenue in trust for the benefit of Sky.

KRS 362. 195(1) provides:

Wiere title to real property is in the

partnershi p nane, any partner nmay convey

title to such property by a conveyance

executed in the partnership nane; but the

partnership may recover such property unless

the partner:zs act binds the partnership under

t he provisions of KRS 362.190(1) or unless

such property has been conveyed by the

grantee or a person claimng through such

grantee to a holder for value w thout

know edge that the partner, in making the

conveyance, has exceeded his authority.

In the case sub judice, the handwitten docunent

clearly was not executed in the partnership nane. There is no

| anguage in the docunent consistent with David Adans:s testinony
whi ch indicates that Stuart signed it on behalf of ARELP as
general partner. Wthout this | anguage, a |logical inference

woul d be that he signed the docunent in an individual capacity

14



and not as general partner of ARELP. Thus, Stuart:s conveyance

to Sky was not executed in the nane of ARELP

we nust

As Stuart conveyed the property in his individual nane,

apply KRS 362.195(2), which states:

Where title to real property is in the
name of the partnership, a conveyance
executed by a partner, in his own nane,
passes the equitable interest of the
partnership, provided that the act is one
within the authority of the partner under the
provi sions of KRS 362.190(1).

If Stuart=s act was within the paraneters of KRS

362.190(1), then he woul d have conveyed an equitable interest in

the property to Sky. Thus, we must turn our attention to KRS

362.190(1), which provides:

gener al

Subject to the limtations set forth in
KRS 362.220(2), every partner shall be an
agent of the partnership for the purpose of
its business, and the act of every partner,
i ncluding the execution in the partnership
nanme of any instrunment, for apparently
carrying on in the usual way the business of
the partnership of which he is a nenber shal
bi nd the partnership, unless the partner so
acting has in fact no authority to act for
the partnership in the particular matter, and
the person with whom he is dealing has
knowl edge of the fact that he has no
authority.

At the tine Stuart nmade the conveyance, he was the

partner of ARELP. ARELP-s course of business necessarily

included dealing in its properties; thus, Stuart obviously had

authority to act on the partnershipss behalf under KRS

362.190(1). Furthernore, ARELP-s partnership agreenment permtted

ARELP to Aotherwi se deal in its properties and investnents as if

15



it were an adult individual.@ This grant of authority would
obvi ously include conveying a piece of property by gift. Perhaps
nmost telling of Stuart=s authority to bind ARELP is the express
| anguage enpl oyed in ARELP-s partnership agreenent, which reads,
in applicable part, that Alt]he partnership is specifically
authorized to hold title to real property in the nane of the
partnership and transfer title thereto by the act of the Genera
Part ner. @

We conclude that the trial court properly found that
ARELP held the property in trust for Sky. KRS 362.195(2)
explicitly states that where property is held in the
partnershi pss nane and a partner in his own nane conveys t hat
property, the equitable interest in the partnership is passed.
The Legi slature could not have been nore clear. A court’s Aduty
in construing statutes is to ascertain and give effect to the
intent of the General Assenbly.(*® Mreover, because the |anguage
of KRS 362.195(2) is Aclear and unanbi guous and express[es] the
| egislative intent, there is no roomfor construction or
interpretation and the statute nmust be given its effect as
witten.?° ARELP:s argument that Stuart could not convey

equitable title to the disputed property is not supported by the

| aw.

19 White v. Check Holders, Inc., Ky., 996 S.W2d 496, 497 (1999) (citing
Beckham v. Board of Education, Ky., 873 S.W2d 575, 577 (1994)).

20 \White, supra at 497 (quoting McCracken County Fiscal Court v. G aves,
Ky., 885 S.W2d 307, 309 (1994)).

16



The second el enent of a deed is that there nust be
delivery by Stuart and acceptance by M ndy on behal f of Sky.
ARELP argues that delivery was negated because the handwitten
docunent failed to identify the correct owner of the property.
This argunent is flawed because the trial court found that the
handwitten docunent was a valid conveyance and bi nding as
between the parties thereto. The fornmer Court of Appeals has
held that A[i]Jt is essential to the validity of a deed that there
be an absolute delivery of the instrunent,( addi ng that Al t] he
guestion of delivery is generally determ ned by the intention of
the parties, and there nust be sonme act or declaration from which
an intention to deliver can be inferred.@?! There was actual,

manual delivery in the case sub judice. The trial court found

that the handwitten docunment Aexpress[ed] M. Stuart Adans- s]
intention to give his great-grandchild the property descri bed.
The trial court:zs finding of delivery was supported by
substantial evidence. The record denonstrates that M ndy
accepted the docunment from Stuart on Sky:s behal f.

The third elenment of a deed is that there nust be a
di vesting of title in the grantor and a vesting of title in the
grantee. ARELP argues that M ndy:s know edge that the
handwitten docunent was not a deed and did not divest title

necessitates that this third elenent was unfulfilled. ARELP

21 sublett v. Runyan, Ky., 316 S.W2d 362, 363 (1958)(citing Dunbar v.
Meadows, 165 Ky. 275, 277-78, 176 S.W 1167, 1169 (1915)).

17



additionally argues that Stuart:s failure to have a deed prepared
is further evidence that he did not intend to give this property
to Sky. We conclude that the trial court correctly determ ned
that Stuart:zs intention to be divested of title in the property
and to vest it in Sky was evidenced by Stuart=s use of the
present - sense | anguage, Al hereby give.@§ This |anguage
unequi vocal | y denonstrated Stuart=s intention to di spossess
hi nrsel f of the property.

The former Court of Appeals has held that

[]f the intention of the parties is that by

the deed the grantor intends to divest

hinmself of title and the grantee intends to

accept it upon the terns contained in it, and

both parties treat it as conplete, it will be

deened in | aw to have been so accept ed. 2

In the case sub judice, Stuart:s present-sense |anguage overtly

i ndicated that he treated the divestnent as conplete. The tria
court found that the docunent was simlar to others he had nmade
at the time. Furthernore, the trial court:s finding that the
docunent was delivered to Mndy on its date of execution and that
she continues to possess it denotes that she treated it as
conplete. This factual finding was not clearly erroneous and the
trial court must be affirmed.

ARELP-s third assignment of error is that the tria

court erred by finding that a constructive trust was created.

22 Hardin v. Kazee, 238 Ky. 526, 532, 38 S.W2d 438, 440 (1931).

23 CR 52.01.

18



The trial court concluded that, pursuant to KRS 362.195(2), ARELP
hel d the property in constructive trust for the benefit of Sky.
In its supplenental judgnent, the trial court concl uded:

A conveyance of partnership property by

a partner in his own nane passes equitable

title, making it an effective conveyance

provided the title is in the partnership and

t he conveyance is for partnership purposes.

59 Am Jur.2d "304. One purpose of the

partnership was for estate planni ng purposes.

A transfer of real property to a great-

grandson of Stuart Adans would conply with

t hat purpose.

Accordingly, the trial court ordered ARELP to convey the property
to Sky.

ARELP clainms that it “does not have a duty to pass
legal title or hold equitable title as a trustee on behal f of
anyone to the property in issue, but instead has the right, if
not the obligation, to recover any attenpted conveyance of

property,@ citing Noble v. National Mnes Corp.%* In Noble, the

United States Court of Appeals for the Sixth Crcuit reasoned
that A[t]he plain | anguage of [KRS] 362.195(1) provides that, if
t he conveyance is executed in the partnership name, any partner
may convey real property for the partnership@ (enphasis

original).?® However, Noble is distinguishable fromthe case

sub judice. Unlike the real property transferred in Noble,

Stuart conveyed the property to Sky in his individual nane and

24 774 F.2d 144 (6th Cir. 1985).

® 1d. at 147.
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not as general partner of ARELP. Noble necessarily involved the

application of KRS 362.195(1), whereas Stuart:s conveyance
requires the application of KRS 362.195(2). Noble is factually

dissimlar fromthe case sub judice and is inapplicable.

ARELP al |l eges that M ndy Atransparently asserted and
mslead the trial court into concluding that a partner, in his
own nane, could pass an equitable interest in the partnership per
KRS 362.195(2).0 W have already considered this argunent and
concl uded that KRS 362.195(2) is directly relevant to this
conveyance. Neverthel ess, ARELP argues that the trial court
AMfurther erred by taking this one step further and finding as a
result of this ineffectual attenpt to pass an equitable interest,
sone sort of constructive trust was created.(

The trial court seemingly relied upon the follow ng

| anguage from 59 Am Jur.2d Partnership " 304 (1987):

A partner may al so pass an equitable title by
a conveyance in his own nane affecting
property held in the partnership nane. In

ot her words, a conveyance executed by a
partner in his own nane, w thout mentioning
the partnership, passes the equitable title
of the partnership, nmaking it an effective
conveyance, provided the title is in the
partnership and the conveyance is for

part nershi p purposes.

Li kew se, in the case sub judice, the property was held

in ARELP-s nanme, but Stuart conveyed it in his own nane. Since
Stuart did not indicate that the conveyance was nmade in his
capacity as general partner of ARELP, he only conveyed an

equitable interest in the property. The trial court determ ned
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t hat A[ o] ne purpose of [ARELP] was for estate planning
purposes[,]0 and that A[a] transfer of real property to a great-
grandson of Stuart Adanms would conply with that purpose. After
review ng the record, we cannot say that the trial court-s
findings were clearly erroneous. %°

Al A] constructive trust arises when a person entitled
to property is under the equitable duty to convey it to another
because he would be unjustly enriched if he were permtted to
retain it.§?’ Furthernore, an Ainjured party is not required to
show actual fraud to support a constructive trust.@® The former
Court of Appeals has stated that A c]Jonstructive trusts are such
as are raised by equity in respect of property which has been
acquired by fraud, or where, though acquired originally wthout
fraud, it is against equity that it should be retained by himwho
hol ds it.=?° As our highest court held |ong ago:

A constructive trust is one not created by

any words either expressly or inpliedly

evincing a direct intention to create a

trust, but by the construction of equity in

order to satisfy the demands of justice.

They are entirely in invitumand forced upon

t he conscience of the trustee for the purpose

of working out right and justice or
frustrating fraud.

%6 CR 52.01.

27

Kapl on v. Chase, Ky.App., 690 S.wW2d 761, 763 (1985)(citing Becker v.
Neurath, 149 Ky. 421, 149 S.W 857 (1912)).

28 Kapl on, supra at 763.

2 |d. (quoting Hull v. Sinmpn, 278 Ky. 442, 449, 128 S.W2d 954, 958
(1939)).

% Long v. Reiss, 290 Ky. 198, 212, 160 S.W2d 668, 676 (1942)(quoting

21



In the case sub judice, it would be inequitable to

permt ARELP to retain title to the property as it would be
unjustly enriched because, as the trial court properly found, the
handw i tten docunent constituted a valid deed of conveyance.
Furthernore, it would be in direct violation of KRS 362.195(2)
and therefore contrary to the Legislatures intent. The trial
court did not err by concluding that a constructive trust had
been establi shed.

ARELP additionally argues that since Aa partner owns no
personal specific interest in any specific property or asset of
t he partnership, he cannot assign an interest in any specific
property or asset.@! |In Dreisbach this Court held that Aa
partner has no right to transfer an interest in specific

partnership property. %

Thi s | anguage suggests that Stuart nay
not have had the authority to convey this specific partnership
property to Sky. However, as was not noted by ARELP in its
brief, the factual situation in Dreisbach concerned a non-partner
who attenpted to convey her interest in specific partnership

property. Notw thstandi ng ARELP-s om ssion regarding this patent

difference in facts, this Court in Drei sbach concluded that even

Mot ey:s Admrs v. Tabor, 208 Ky. 702, 271 S.W 1064, 1065 (1925)).

31 ARELP cites Dreisbach v. Eifler, Ky.App., 764 S.W2d 631 (1989), in
support of this proposition.

2 |d. at 633.
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if the non-partner had in fact been a partner, she would stil

have had no right to transfer property.

KRS 362. 270 states, in pertinent part, as foll ows:

(1) A partner

is co-owner with his partners

of specific partnership property hol ding
as a tenant in partnership.

(2) The incidents of this tenancy are such

t hat :

(a) A partner, subject to the provisions
of KRS 362. 150 to 362.360 and to any
agreenent between the partners, has
an equal right with his partners to
possess specific partnership
property for partnership purposes;
but he has no right to possess such
property for any other purpose
wi t hout the consent of his partners.

(b) A partner=s right in specific
partnership property is not
assi gnabl e except in connection with
the assignnent of rights of all the
partners in the sane property.

The above-quot ed | anguage from KRS 362. 270(2) (b) is

identical to that provided in the Uniform Partnership Act (UPA)

25. At seens clear that [ 25(b)(2)] of the Uniform Partnership

Act . . . was not intended to prevent a partner from assigning

his right in particular

| ong as such assi gnnent

partnership property to third persons so

i nvol ved a busi ness pur pose. §*

Accordingly, since the trial court found that one purpose of

ARELP was to provide an estate-planning nmechanismto Stuart

3% W M Mldoff, Annotation, Construction, application, and effect of
Uni form Partnership Act, " 25(2)(b), relating to nonassignability of partner:s

right in specific partnership property, 39 A L. R 2d 1365, 1366 (1955).
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Adans, KRS 362.270(2)(b), which is statutorily identical to UPA *
25(b)(2), does not prevent Stuart from conveying the property to
Sky. Moreover, according to ARELP-s partnership agreenent, ARELP
was specifically permtted to Aotherwise deal in its properties.
Stuart, as the ARELP-s general partner, was Aspecifically
authorized to hold title to real property in the nane of the
partnership and transfer title thereto . . .0 Thus, Stuart-s
conveyance was aut horized by ARELP-s partnership agreenent. The
trial court commtted no error by ruling that a constructive
trust had been created.

ARELP-s fourth assignnent of error is that the tria
court erred by finding that one purpose of ARELP was to provide
an estate-planning nechanismfor Stuart to divest assets. ARELP
prem ses this argunent upon the notion that nowhere in its
partnership agreenent did it state that one purpose of the
agreenent was to provide Stuart with an estate-planning
mechani sm This argunent is further founded upon Davi d=s
testimony wherein he denied that Stuart used ARELP as an estate-
pl anni ng nechani sm

ARELP, however, neglects to nention that David
testified that in 1978, Stuart began setting up trusts to
distribute his estate and that this estate-planning systemwas a
Aconpl i cat ed and confusing nethod, § was Afairly confusing, @ and
Aki nd of a mess.f§ David also testified that when ARELP was

formed in 1978, Stuart owned 55% however, at his death, he owned
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2.148% Moreover, Daniel C. Manley, a trust officer enployed by
Firstar Bank N A, Trust Departnent, executor of Stuart:s estate,
testified that ARELP was totally funded by Stuart and that,
during ARELP-s existence, Stuart woul d increase other partners:
interests while decreasing his own interest. This testinony
supported the trial court:=s findings which were not clearly
erroneous.

ARELP:s fifth and final assignnent of error is that a
partnership is entitled to recover partnership assets that were
wongful ly conveyed. ARELP argues that, pursuant to KRS
362.195(1), it is entitled to recover the property unl ess
Stuart:s conveyance bound it under KRS 362.190(1). However,
ARELP attenpts to disregard KRS 362.195(2), the provision which

clearly pertains to the case sub judice. KRS 362.195(2) concerns

an instance in which a partner conveys real property in his own
nanme, whereas KRS 362.195(1) applies where a partner conveys rea
property in the partnership=s name. As we have consistently
reiterated throughout this Opinion, Stuart conveyed the property
in his owm nanme and not as general partner of ARELP

For the foregoing reasons, the judgnents of the Pike
Circuit Court are affirned.

ALL CONCUR
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