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HUDDLESTON, Judge: Randall Deering appeals from an order denying
his Kentucky Rules of Crimnal Procedure (RCr) 11.42 notion to
vacate a five-year sentence inposed following his plea of guilty to
third-degree rape. Deering argues that the circuit court should
have held an evidentiary hearing before ruling on his notion
because there are factual issues that cannot be determned fromthe

exi sting record. He al so appeals from the denial of his notion



seeking to have the judge of Nelson Circuit Court recuse hinself
from conducting the proceedings on his RCr 11.42 notion.

Deering was originally charged in an indictnent wth
incest! stemming from an alleged sexual relationship with his
sevent een-year-ol d stepdaughter. Pursuant to an agreenent with the
Commonweal th, he pled guilty to third-degree rape,? for which he
was sentenced to five years: inprisonnent to be followed by a three-
year period of conditional discharge.

In his notion for relief under ROr 11.42,2% Deering argued
that his counsel was ineffective because he failed to seek recusa
of the circuit judge before whom he was scheduled to be tried and
by whom he was sentenced. Alternatively, Deering clainmed that his
counsel pressured himinto pleading guilty by asserting that the
circuit judge was biased against him and would not afford him a
fair trial or sentencing, ultimtely convincing Deering to take the
Commonweal th-s plea offer instead of facing the harsher penalties he
bel i eved he was assured at trial.

At the heart of Deerings argunent is an allegation that
his counsel informed himthat his estranged wife (and the not her of

the victim, Susan Carol Smth Deering, had served as the circuit

! Ky. Rev. Stat. (KRS) 530.020.

2 KRS 510. 060.

3 Ky. R Cim Proc. (RCr) 11.42(1) provides that: AA
prisoner in custody under sentence . . . who clains a right to be
rel eased on the ground that the sentence is subject to collatera
attack may at any time proceed directly by notion in the court that
i nposed the sentence to vacate, set aside or correct it.({



j udge:s canpai gn nmanager in his bid for re-election to the circuit
bench. Deering clainmed that his counsel told himthat because of
this political connection, Deering had no chance at fair
proceedings in front of the judge and that he shoul d take whatever
of fer he could get fromthe Commonweal th to avoid a harsher result
should he elect to proceed with a trial.

As an alternate theory of relief, Deering argued that his
guilty plea should not be allowed to stand because even under the
Commonweal t h=s theory of the case, the alleged facts did not support
a conviction for third-degree rape.

Finally, Deering noved the circuit judge to recuse from
the RCr 11.42 proceeding, citing the alleged canpai gn manager-t o-
candidate relationship with the victims nother as a basis on which
the judgess inpartiality could reasonably be questi oned.

The circuit judge responded to Deering=s allegation by
submtting an affidavit in which he noted that he had run unopposed
since 1983 and stated that he had never had a canpai gn manager. He
deni ed even knowi ng Susan Carol Smith Deering. On the basis of the
information contained in his own affidavit, the circuit judge
declined Deeringss notion that he recuse fromthe proceedi ngs and
proceeded to deny Deeringss RCr 11.42 notion

W begin with Deerings argunent that the Comonwealth
could not have net its burden of proving that he was guilty of the
offense to which he pleaded guilty, third-degree rape. Thi s

argunment is without nmerit because by entering a plea of guilty,



Deering wai ved all defenses except that the indictnent charges no
offense.* Al l]nsufficiency of the evidence is not a ground for
relief under RCR 11.42.[] Furthernore, [Deering] pleaded guilty so
no proof was required.@® Deering is not entitled to relief based on
any alleged factual insufficiency. Had he wished to challenge the
Commonweal t h=s proof, he could have insisted on a trial rather than
pl eading guilty.

Deering’s allegations that his attorney coerced himinto
pl eading guilty rather than noving for the judgess recusal and the
assignment of a another judge to his case warrants a different
anal ysi s. In cases where ineffective assistance of counsel is
alleged to attack a guilty plea, the applicable standard has been

enunci ated by the United States Suprene Court in H Il v. Lockhart.®

H 1l essentially restated the two-pronged anal ysis of Strickland v.
Washi ngton,” but nmodified it slightly. Wile the first prong of
t he anal ysis remai ns whet her counsel:s perfornance was not Awithin
t he range of conpetence denmanded of attorneys in crininal cases, @®
t he second prong (i.e., the Aprejudicef showi ng) requires that the

def endant denonstrate that Athere is a reasonable probability that,

4 See Corbett v. Conmonweal th, Ky., 717 S.W2d 831 (1986);
Sparks v. Commonweal th, Ky. App., 721 S.W2d 726 (1986).

5 Hunpheries v. Comonweal th, Ky., 397 S.W2d 163 (1965),
citing King v. Commonweal th, Ky., 387 S.W2d 582 (1965).

6 474 U.S. 52, 106 S. Ct. 366, 88 L. Ed. 2d 203 (1985).
! 466 U.S. 668, 104 S. Ot. 2052, 80 L. Ed. 2d 674 (1984).

8 HIlI, 474 U.S. at 56, quoting McMann v. R chardson, 397
UsS 759, 771, 90 S. C. 1441, 25 L. Ed. 2d 763 (1970).
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but for counsel:=s errors, he would not have pleaded guilty and woul d
have insisted on going to trial.@® Part of that analysis nust
necessarily include a determ nati on whether counsel:s performance

deprived the defendant of his right under Boykin v. Al abanma'® t hat

his gquilty plea be knowngly, intelligently and voluntarily
ent er ed.

In determ ning whether an evidentiary hearing is required
before ruling on a RCr 11.42 notion, the standard as stated in

Fraser v. Comonweal th'! is

whet her the allegations in the notion can be resol ved on
the face of the record, in which event an evidentiary
hearing is not required. A hearing is required if there
is a material issue of fact that cannot be conclusively
resol ved, i.e., conclusively proved or disproved, by an
exanmination of the record.['?] The trial judge may not
sinply disbelieve factual allegations in the absence of

evi dence in the record refuting them [

Based on the record in this case as it existed at the

time Deering filed his RCr 11.42 notion for relief, there are

9 1d. at 59.
10 395 U.S. 238, 89 S C. 1709, 23 L. Ed. 2d 274 (1969).
1 Ky., 59 S.W3d 448, 452 (2001).

2 Stanford v. Commonwealth, Ky., 854 S.W2d 742, 743-44
(1993); Lewis v. Commonweal th, Ky., 411 S.W2d 321, 322 (1967).

13 Drake v. United States, 439 F.2d 1319, 1320 (6th Cir.
1971).




factual allegations which cannot be conclusively resolved. First,
there nust be a hearing regarding Deerings allegation that the
Nel son G rcuit Judge Larry D. Rai kes nai ntai ned a camnpai gn nanager -
t o-candi date rel ationship with Deering=s estranged wife. Wile we
have absolutely no reason to doubt the accuracy of Judge Raikes:s
affidavit denying that he has ever had a canpai gn manager or that
he even knows Susan Carol Smith Deering, it was nonetheless
i nproper for himto testify, either in person or by affidavit, in a
proceedi ng over which he was presiding.' Accordingly, this case
nmust be rermanded to Nelson Grcuit Court with directions that it be
referred to the Chief Regional Judge for reassignnent to a
different judge for the purposes of ruling on the disputed issue of
the all eged canpai gn rel ati onshi p between Judge Rai kes and Deeri ng-s
estranged wife. If such a relationship is found to exist or to
have exi sted, Judge Rai kes must recuse fromany further proceedi ngs
in this case. Furthernore, if there were such a canpaign
rel ationship, Deering may be entitled to RCR 11.42 relief based on
his counsel:s failure to advise Deering that he could nove for the
j udge:s recusal rather than pleading guilty.

Al ternatively, should the first hearing after remand
result in a finding that no such canpai gn manager-to-candi date
rel ati onship existed between Judge Rai kes and Susan Carol Smth
Deering, a second hearing nust be held to determ ne whether

Deeringzs trial counsel coerced himinto pleading guilty under the

14 Sup. C&. R (SCR) 4.300, Cannon 3E(1)(a) and (b) and
Cannon 5; Ky. R Evid. (KRE) 605.



threat that he would receive unfair treatnent at the hands of Judge
Rai kes. Wile such statenents nmay not have been true with respect
to the alleged canpaign rel ationship between the judge and Deeri ng-s
estranged wife, Deerings counsel would have been ineffective if he
made such statenents to Deering to coerce himinto pleading guilty.
Hence, an evidentiary hearing nust be conducted in order to
determne the truth or fallacy of Deeringss assertion regarding
counsel :s statenents.

The order denying Deeringss RCr 11.42 notion is vacated
and this case is remanded to Nelson Circuit Court for further

proceedi ngs consistent with this opinion.
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