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BEFORE: DYCHE, JOHNSON, AND SCHRODER, JUDGES.

DYCHE, JUDGE: On February 11, 1998, soneone nurdered David Koch
whil e he was at the honme of Jimy Arthur “Bo” Bush in Pendl eton
County, Kentucky. On Septenber 16, 1999, a Pendl eton County
Grand Jury indicted Danny Paul Trent, a paraplegic bound to a
wheel chair, on one count of nurder, KRS 507.020; and one count
of tanpering with physical evidence, KRS 524.100. On August 28,

2001, Trent proceeded to jury trial. At trial, the Commonweal th



noved to amend the count of tanpering with physical evidence to
one count of conplicity to tanper with physical evidence.

According to the Commonweal th, Koch trafficked in
marijuana. The Commonweal t h opi ned both Bush and Trent knew
that Koch trafficked in drugs and often carried |arge suns of
nmoney. The Commonweal th all eged that Bush and the parapl egic
Trent conspired to lure Koch to Bush’s trailer in order to kill
then rob him According to testinony fromBush’s ex-wife, Terry
Bush, and Trent’s estranged wife, Rosa Trent, on February 11,
1998, Bush, with Trent present, called Koch regarding
approxi mately $6, 000.00 worth of marijuana. Koch eventually
arrived at the trailer. Bush took Koch outside to show Koch the
engi ne of his Mustang. Wen the two re-entered the trailer
t hrough the back door, Trent, who was hiding in a hallway
bat hroom rolled out and shot Koch twice in the head with a .22
caliber rifle.

After the nmurder, Bush called his wife, Terry, who was
at Trent’s trailer visiting wwth Rosa. Bush told Terry that
Trent needed Rosa’s help. According to Rosa, both she and Terry
went to Bush’s trailer, but, according to Terry, Rosa went to
the trailer alone. Regardless, Rosa testified that when she
arrived at the trailer, Trent threatened her with a rifle and
ordered her to help Bush | oad Koch’s body into the bed of Koch’s

truck. According to both Rosa and Terry, after |oading the
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body, the four then drove to Menifee County. According to both,
Bush drove Koch’s truck with Trent as a passenger and Terry
drove her vehicle with Rosa as a passenger. Trent’s young
daught er and Bush’s young daughter also rode with Terry and
Rosa.

Once in Menifee County, Bush and Terry drove along the
back roads in the Daniel Boone National Forest. Eventually,
Bush and Trent briefly separated from Terry and Rosa. According
to testinony, Bush and Trent unl oaded Koch’s body in a secl uded
spot and set it ablaze. They then rejoined Terry and Rosa, and
Trent joined the wonmen in Terry's vehicle. Bush then went off
al one and di sposed of the truck by burning it as well.

According to their testinony, neither Rosa nor Terry w tnessed
t he di sposal of the body or the truck.

Rosa testified that, after the two nen had dunped the
body but before Bush burnt the truck, she and Trent argued over
the stereo in Koch's truck. According to Rosa, Trent wanted the
stereo but could not renove it. He ordered Rosa to renove it
but she refused. In a fit of anger, Trent allegedly grabbed
Rosa and held a knife, supposedly stolen fromKoch’s truck, to
her throat and threatened to kill her because she refused him
However, Terry, who woul d have been present during this

altercation, failed to nention the incident when she testified.



After Bush burnt the truck, he rejoined the others,
and they returned to Pendl eton County. According to both Rosa
and Terry, on the way honme, Trent stated he could not believe he
had gotten away with “it” and how easy “it” was. |In reply, Bush
told Trent to shut up. After two brief stops, they eventually
returned to Pendl eton County.

In his defense, Trent testified he participated in
nei ther the nmurder nor the disposal of evidence. According to
Trent, on February 11, 1998, he went to Bush’s trailer to snoke
sone marijuana with Bush. Wen he arrived, Trent found Bush
with Timy Bush (Timy), his brother. After they snoked sone
mari j uana, Bush nade a phone call. Shortly thereafter, Koch
arrived. Koch entered the trailer, but Bush and Timy took Koch
outside to show himBush’s Mustang. Trent renai ned inside.
After Bush, Koch, and Tinmy exited, Trent heard a car engine
start followed shortly by a gunshot. Trent went to a w ndow but
saw nothing. He then heard another shot. Trent testified that
he saw nei ther shooting, but when he went to the hallway he saw
Koch |ying near the back door. According to Trent, Bush and
Timmy rifled Koch’s pockets | ooking for $6, 000. 00.

Trent then retreated to the living roomin fear that
he too woul d be shot since he had approximately $4, 000.00 on his
person. Trent testified that Bush nade anot her phone call and

after a few m nutes both Rosa and Terry arrived. Bush, Rosa,
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and Terry then | oaded the body into Koch’s truck and left.
Trent then left the trailer and went hone. He adanmantly denied
going to Menifee County to dispose of Koch's body and truck.

The jury convicted Trent of conplicity to tanmper with
physi cal evidence but acquitted himof nurder. On Septenber 4,
2001, the Pendleton Crcuit Court sentenced Trent to five years
on the conplicity conviction. Trent subsequently appealed to
this Court.

On appeal, Trent presents four assignnents of error.
Trent first argues the Pendleton GCrcuit Court erred when it
denied himthe right to assert the marital privilege regarding
Rosa’s testinony. During trial, Rosa, Trent’s wife, testified
that he stated to her on nunerous occasions that he had shot
Koch. She testified that Trent threatened to shoot her if she
did not help Bush nove the body. Trent noved to assert the
marital privilege and prevent Rosa fromtestifying pursuant to
KRE 504. After an evidentiary hearing, the circuit court held
that the privilege did not apply to Rosa’ s proposed testinony.

Trent argues that the marital privilege in KRE 504
provi des that a defendant can prevent his or her spouse from
testifying against said defendant. Trent points out there are
but three exceptions to this rule. One, the privilege does not
apply if sufficient evidence shows the spouses conspired or

acted jointly to commit the crinme charged. KRE 504(c)(1). Two,
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the privilege does not apply if in the court action one spouse
has been charged with donestic violence against the other. KRE
504(c)(2). Third, the privilege does not apply in a court
action where the spouses are adverse to one another. KRE
504(c)(3). Trent argues that none of these exceptions apply.
Trent argues that, during the hearing, Rosa denied acting
jointly with Trent and, in fact, testified she was forced to
hel p nove the body. Thus, the first exception does not apply.
Trent argues he was charged with nurder not donestic viol ence;
t hus, the second exception did not apply. Finally, Rosa was not
an adverse party to him thus, the third exception did not
apply.

Trent concedes that statenents overheard by a third

party are generally not privileged, citing State v. Witaker,

No. CA97-12-123, 1998 Chio App. LEXIS 4838 (rendered Cct. 12,

1998), and State v. Payton, 124 Onhio App. 3d 552, 706 N. E.2d 842

(1997). According to Trent, while Rosa stated at the hearing
that Trent’s statenents were nmade in the presence of either Bush
or Terry or both, Terry testified only about one statenent nade
by Trent. No witness testified regarding the other statenents.
Thus, Trent argues that the privilege applied to those other
statenments since the Conmonwealth failed to prove the privilege

di d not apply.



W find Trent’s argunments |acking. KRE 504! sets forth
two privileges regardi ng spouses, the spousal testinony
privilege and the marital conmunications privilege. Trent
attenpted to assert the marital communications privilege found
in KRE 504(b). However, on appeal, Trent msstates this
privilege. According to Trent, this privilege all ows one spouse
to prevent the other spouse fromtestifying against him
However, the privilege allows a spouse to prevent the other
spouse, “fromtestifying to any confidential communication nade
by the individual to his or her spouse during the marriage.”

KRE 504(b). According to KRE 504(b), “[a] comunication is

1 Husband-wife privilege.

(a) Spousal testinobny. The spouse of a party has a privilege to refuse to
testify against the party as to events occurring after the date of their
marriage. A party has a privilege to prevent his or her spouse from
testifying against the party as to events occurring after the date of their
marri age.

(b) Marital comunications. An individual has a privilege to refuse to
testify and to prevent another fromtestifying to any confidentia

conmuni cati on made by the individual to his or her spouse during their
marriage. The privilege may be asserted only by the individual holding the
privilege or by the holder's guardian, conservator, or persona
representative. A conmunication is confidential if it is nmade privately by
an individual to his or her spouse and is not intended for disclosure to any
ot her person.

(c) Exceptions. There is no privilege under this rule:

(1) I'n any criminal proceeding in which sufficient evidence is introduced to
support a finding that the spouses conspired or acted jointly in the

conmi ssion of the crinme charged;

(2) In any proceeding in which one (1) spouse is charged w th w ongful
conduct agai nst the person or property of:

(A) The other;

(B) A minor child of either;

(O An individual residing in the household of either; or

(D) Athird person if the wongful conduct is comritted in the course of

wr ongf ul conduct agai nst any of the individuals previously naned in this
sentence. The court may refuse to allow the privilege in any other
proceeding if the interests of a minor child of either spouse may be
adversely affected; or

(3) In any proceeding in which the spouses are adverse parties.



confidential if it is nmade privately by an individual to his or
her spouse and is not intended for disclosure to any ot her
person.”

The circuit court held that the marital privilege did
not apply to any statenents Trent nmade to Rosa while in the
presence of third persons. All the statenents nmade by Trent to
whi ch Rosa testified before the jury had been nmade in the
presence of either Bush or Terry or both or in the presence of
Bush’s and Trent’s children. Gven this, Trent had no
expectation of confidentiality in the statenents he made; thus,
he was not entitled to the marital privilege found in KRE
504(b). The circuit court did not err in denying the privilege
to Trent.

Trent next argues that the statenents nade by himto
whi ch Rosa testified were inadm ssible hearsay that did not
relate to any recogni zed hearsay exception. Trent argues that

according to Slaven v. Commonweal th, Ky., 962 S.W2d 845 (1997),

even if the marital privilege does not apply, a statenment nmay
still be inadm ssible if it does not fall under a recognized
exception to the hearsay rule. Trent points out that the United
States Suprene Court has held that the confession of an
acconplice is presunptively unreliable and | acks the sufficient

i ndependent indicia of reliability to overcone such

unreliability. Calvert v. WIlson, 288 F.3d 823, 830 (6'" Gir.
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2002), citing Lee v. Illinois, 476 U S. 530, 539, (1986).

Pursuant to this, Trent argues that Rosa s testinony was

i nadm ssible. Trent argues that his statenents were not really
agai nst his penal interests. Mreover, he clains Rosa testified
against himto avoid further “legal jeopardy” for herself.

In his brief, Trent states, “The facts attendant to
this issue (regarding hearsay) were preserved and treated by the
court as part of the marital privilege. Neither the court nor
counsel addressed the hearsay issue.” An issue is either
preserved or not preserved. Cbviously, if neither the tria
court nor counsel addressed an issue, then it could not have
been preserved. W have reviewed the record, and find that
Trent’s trial counsel never objected to Rosa' s testinony on the
basis of hearsay. Thus, Trent failed to preserve this issue for
appel late review. Furthernore, Trent fails to argue pal pable
error pursuant to RCr. 10. 26.

Trent argues that he was “substantially harnmed” when
the Comonweal th solicited testinony from Rosa regardi ng all eged
incidents of donmestic violence. Trent cites five statenents
made by Rosa regarding acts of donestic violence Trent allegedly
commtted against her. Trent argues that evidence of other
crimnal activities is not adm ssible against a crimna
def endant nerely to show crimnal disposition. Trent points out

t hat such evidence is adm ssible only to show notive, intent,
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know edge, identity, plan, or absence of m stake. Furthernore,
t he probative value of such evidence nmust outweigh its

prejudicial effect. O Bryan v. Commonweal th, Ky., 634 S. W 2d

153, 156 (1982). Trent argues these five statenents were
solicited to show Trent’s alleged crimnal disposition not to
show notive, intent, know edge, identity, plan, or absence of

m stake. Further, these statenents were highly prejudicial and
not probative at all.

Wiile Trent correctly states the |aw, we nust again
take Trent to task on preservation. Trent states that his trial
counsel objected to Rosa' s statenents at page 195, volune Il of
the trial transcript. His counsel did object. However, Rosa
made no statenments regardi ng donestic violence i mediately
before or after this objection. She had testified to a
statenment nade by Trent to her regarding shooting Koch. Trent’s
counsel objected to this statenent based on his prior notion to
assert Trent’s marital privilege. Thus, Trent failed to
preserve the issue regarding all eged donestic viol ence.
Furthernore, Trent failed to request this Court to consider this
as pal pabl e error pursuant to RCr 10. 26.

Trent finally argues that the circuit court erred when
it denied his notion for a directed verdict since the evidence
was insufficient. Trent argues that he is a paraplegic in a

wheel chair who is in poor health and physically incapabl e of
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hel pi ng Bush di spose of a dead body. He argues that Rosa
testified inconsistently and she | acked credibility since she
was romantically involved with Bush’s brother, Timy. Trent
argues that virtually no evidence linked himto the tanpering
charge and points out the jury acquitted himof nurder. He
states the evidence nerely shows that he may have been in the
vehi cl e when Bush noved the body.

In Commonweal th v. Benham Ky., 816 S.W2d 186 187

(1991), the Suprene Court of Kentucky succinctly restated the

rul e regarding directed verdicts:

On appellate review, the test of a directed
verdict is, if under the evidence as a
whole, it would be clearly unreasonable for
ajury to find guilt, only then the
defendant is entitled to a directed verdict
of acquittal.

(Gtation omtted.) According to KRS 524. 100:

(1) A personis guilty of tanmpering with
physi cal evi dence when, believing that an
of ficial proceeding is pending or nay be
instituted, he: (a) Destroys, nutil ates,
conceal s, renoves or alters physica

evi dence which he believes is about to be
produced or used in the official proceeding
with intent to inpair its verity or

avai lability in the official proceeding[.]

According to KRS 502. 020:
(1) A person is guilty of an offense
committed by anot her person when, with the

intention of pronoting or facilitating the
comm ssion of the offense, he:
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(a) Solicits, commands, or engages in a

conspiracy with such other person to conmmt

t he of fense; or

(b) Aids, counsels, or attenpts to aid such

person in planning or commtting the

of fense[ . ]
After reviewi ng the evidence, we find that the jury reasonably
convicted Trent of conplicity to tanper with evidence.
According to the record, Rosa testified that Trent threatened to
shoot her if she did not help Bush | oad Koch’s body into Koch’s
truck. Both Rosa and Terry testified that Trent willingly rode
with Bush in Koch’s truck, which held Koch's body, to Menifee
County. Trent then willingly went with Bush to dunp and
subsequently burn the body. Both Rosa and Terry testified that
on the trip back to Pendl eton County, Trent stated he coul d not
believe he got away with it and how easy it was. Wile the
Commonweal th assumed Trent neant shooting Koch, given the tinmng
of the statenent, the jury could have reasonably concl uded Trent
nmeant di sposing of the evidence, Koch’s corpse. Gven the
evi dence, the circuit court did not err in denying Trent’s
notion for directed verdict.

For the foregoing reasons, this Court finds that the
Pendl eton G rcuit Court did not err and we affirmTrent’s

conviction for conplicity to tanper with physical evidence.

ALL CONCUR
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