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SCHRCDER, JUDGE. Robert Darrell Bryant appeals froma judgnent
and sentence following a jury trial in the Floyd Circuit Court
where he was convicted of unlawful inprisonnent in the first
degree, persistent felony offender in the second degree,

unl awful transaction with a mnor in the third degree (as to a
second victim, and terroristic threatening (as to a third

victim. Having determned that the circuit court commtted



reversible error by refusing to instruct the jury on the | esser
of fense of unlawful inprisonnent in the second degree, we
reverse in part and remand for a new trial on the charge of

unl awful inprisonment in the first degree, and vacate the
persistent felony offender sentence pending the new trial.

The convictions in this case arise fromevents
occurring on the evening of June 18, 2000. Lindsey Johnson was
visiting the hone of Chester Hunter when M. Bryant’s daughter,
Kayl a, arrived. Lindsey Johnson and Kayla Bryant, each fourteen
years ol d, were acquai ntances but both testified that they did
not get along. Although what occurred in the follow ng nonents
is disputed, it is uncontroverted that a fight eventually ensued
bet ween Li ndsey Johnson and Kayla Bryant in the front yard of
the Hunter honme. Lindsey testified that Kayla, who weighed
nearly 100 pounds nore than Lindsey, easily pinned her and
repeat edly beat her head agai nst the ground.

At sone point, M. Bryant and his wife arrived at the
scene of the fight. Lindsey Johnson and several eyew tnesses
testified that, during the fight, M. Bryant and his wfe
surrounded the two girls in such a way as to prevent the severa
onl ookers from stopping the fight. Lindsey further testified
that M. Bryant kicked her with a boot several tinmes and on one
occasion hit her with his cane, nore in an attenpt to keep her

fromleaving than to conmt an assault.
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Kayl a sustai ned m nor bruising and scratches fromthe
fight, which occurred on a piece of the yard that contai ned
rocks, patches of grass, and pieces of broken asphalt. Lindsey
sustained nore serious injuries and was taken to the hospital by
anbul ance. Her injuries included bruising and scratches on her
back and upper arns, contusions to the back of the head and
al ong the spinal cord, and contusions in both eye orbits. She
was treated at the hospital and rel eased, but conpl ai ned at
trial of continuing back pain.

The jury received the case on instructions for
unl awful inprisonment in the first degree, unlawful transaction
with a minor in the third degree, m sdeneanor assault, and
m sdeneanor terroristic threatening. The jury convicted the
appel lant on all counts except the m sdeneanor assault charge.
Wth the verdict, the jury recommended a sentence of el even
nont hs and 29 days on the m sdeneanor charges. During the
penal ty phase of the trial, the appellant received the nmaxi mum
five-year sentence fromthe jury on the unlawful inprisonnment
charge. Furthernore, the jury determ ned the appellant to be a
persistent felony offender in the second degree and recomended
t he maxi num sentence of ten years for that charge. M. Bryant
now rai ses ei ght issues on appeal.

Among ot her errors, M. Bryant asserts that the trial

court erred in refusing to instruct the jury on the | esser-
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i ncl uded of fense of unlawful inprisonnment in the second degree,
pursuant to KRS 509.030. Because this issue disposes of the
case, we will address it first.

“A defendant is not entitled to an instruction on a
| esser-included offense unless the evidence is such as to create
a reasonabl e doubt as to whether the defendant is guilty of the

hi gher or |ower degree.” Rowe v. Commonweal th, Ky. App., 50

S.W3d 216, 218 (2001), citing Jones v. Conmonweal th, Ky. App.,

737 S.W2d 466 (1987). Here, the trial court refused to
instruct the jury on unlawful inprisonnent in the second degree,
and would only give the instruction on unlawful inprisonnent in
the first degree.

KRS 509.020 (1) sets out the follow ng el enents of
unl awful inprisonnment in the first degree: “A person is guilty
of unlawful inprisonnment in the first degree when he know ngly
and unlawful ly restrains another person under circunstances
whi ch expose that person to a risk of serious physical injury.”
KRS 509.030 (1) provides the follow ng el enents for unl aw ul
i mprisonnment in the second degree: “A person is guilty of
unl awful inprisonnment in the second degree when he know ngly and
unl awful Iy restrai ns another person.”

The issue in this case is whether the jury could
reasonably have concl uded, based on the evidence presented, that

no risk of serious physical injury to Lindsey Johnson exi sted.
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Serious physical injury is defined at KRS 500.080 (15) as
“physical injury which creates a substantial risk of death, or
whi ch causes serious and prol onged disfigurenent, prolonged

i npai rment of health, or prolonged | oss or inpairnment of the
function of any bodily organ”.

The paranedic who arrived at the scene of the fight
testified that Lindsey Johnson had suffered contusions to both
eye orbits, a swollen lower lip, contusions to the back of the
head, contusions to the anterior chest, and abrasions and
contusions to the back of the rib cage. M. Johnson was
transported to the McDowel | Regional Hospital in a neck brace,
secured to a back board. She was treated at the MDowel |
Regi onal Hospital and rel eased the sane evening, wth
instructions to ice the wounded areas to prevent swelling.

At the close of evidence, a notion was heard in
chanbers concerning the inclusion of unlawful inprisonnent in
the second degree in the jury instructions. GCiting the weight
di fference between the two girls and the asphalt upon which
Kayl a was beating Lindsey, the Comonweal th argued that, as a
matter of |aw, Lindsey Johnson was at risk of serious physica
injury. The trial court agreed, ruling that the only reasonabl e
finding the jury could make was that Lindsey Johnson was at risk
of serious physical injury, although the court noted that no

such injury actually resulted.



We opine that the issue of whether Lindsey Johnson was
at risk for serious physical injury was a proper question for
the jury. Cases involving a determ nation of whether risk of
serious physical injury existed as a matter of law are few. In

Lawson v. Commonweal th, Ky., 85 S.W3d 571 (2002), the defendant

had fled police in a stolen car at speeds between 100 and 125
mles per hour on Interstate 75. The Suprenme Court concl uded
that the defendant’s driving created a risk of serious physical
injury as a matter of law, even though no injury actually
resulted. The risk of serious physical injury is not so clear
in the present case. Reasonable minds could differ as to
whet her a fight between two fourteen-year-old girls creates a
ri sk amounting to serious physical injury. Thus, we hold that
it was reversible error for the trial court to refuse
instructions on unlawful inprisonnent in the second degree.
Therefore, we reverse and remand Darrell Bryant’s conviction for
unlawful inprisonnment in the first degree, as well as the
persi stent felony offender sentence enhancenent, and remand the
matter for a newtrial

M. Bryant raises several other issues on this appeal,
which we will address as they are likely to recur in a second
trial. M. Bryant first argues that the trial court erred in
prohi biting the defense fromintroduci ng evi dence of nedications

Ms. Johnson was taking at the tinme of the event in question. A
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pretrial notion in |limne was made concerning the introduction
of testinony concerning Ms. Johnson’s all eged use of the
prescription drug Zoloft at the tinme of the event. W affirm
the holding of the trial court because the appellant failed to
preserve this issue for appeal.

Rule 9.52 sets forth the procedures by which the
objecting party may enter otherw se excluded evi dence onto the
record in order to preserve the issue for appeal. The appell ant
asserts the issue is available for review sinply because counsel
for the appellant objected; by this reasoning, a Rule 9.52
avowal would be a nere fornmality. On the contrary, an avowal is
necessary so that the substance of any excluded testinony is
preserved for review. At the hearing, the appellant objected to
t he Comonweal th’s notion by stating what effects Ms. Johnson’s
medi cati on may have had on her perception or ability to
accurately recall the incident. Because no avowal was nade,
there is nothing in the record to denonstrate how Ms. Johnson
actual ly woul d have answered questi ons on cross-exan nation as
to the effects of her nedication. As such, this issue was not
properly preserved for review and exclusion of such testinony

was proper. See MIls v. Commonwealth, Ky., 95 S.W3d 838, 843

(2003) .
The appel | ant next argues that the trial court erred

in denying his notion for a mstrial after a potential juror
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made an i nproper comment. During voir dire, the follow ng
i nteraction between Juror #88, M. Callihan, and the court
occurred:

By the Court: “Anyone else? Al right. M. Callihan,

I knew you couldn’t stand it w thout saying

sonet hing.”
Juror #88: “That’'s right Judge. | know the Bryants,
but not personally. | have nmet them?”

By the Court: *“Yes, sir.”

Juror #88: “And you know where | nmet them?”
This same juror had previously stated that he was an enpl oyee of
the county jail. The appellant now argues that sone, if not
all, of the potential jurors understood that Juror #88 knew of
the appellant fromthe jail, which unfairly prejudiced the
appel lant at trial.

The appel l ant inproperly relies on Tabor v.

Comonweal th, Ky., 948 SSW 2d 569 (1997), to assert that the

trial court should have granted a mstrial in response to Juror
#88's comment. In Tabor, this Court granted a new trial where a
potential juror, during voir dire, commented that she had seen

t he defendant while visiting a relative at the Western Kentucky
Correctional Center. This Court agreed that conmmon sense woul d
have | ed any other potential juror on the panel to conclude that

t he def endant previously had been incarcerated. However, in
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granting a newtrial, the Court stated: “Since Tabor testified
in his own defense, he was subject to i npeachnent if he had any
prior felony convictions. However, since Tabor’s conviction for
bail junping was on appeal and not final, he could not be

i npeached based on that conviction.” [|d. at 572. 1In the
present case, although Juror #88 s comment may have prejudi ced
the jury, the error was harm ess. Appellant’s prior felony
convictions were final and thus adm ssi ble for purposes of

i npeachnent. |In fact, the appellant did ultinmately take the
stand and was properly inpeached by the Commonweal th attorney.
Furthernore, it should be noted that appellant’s counsel nade no
attenpt during the remainder of voir dire to correct the error
by either questioning the potential jurors as to their

under standi ng of Juror #88 s comments or their ability to decide
the case fairly despite the revelation of M. Bryant’s prior

incarceration. See Davis v. Conmonweal th, Ky., 899 S.W2d 487,

490 (1995), overruled on other grounds by Merriweather v.

Commonweal th, Ky., 99 S.W3d 448 (2003).

M. Bryant’'s fourth point of error concerns coments
made by the Commonweal th attorney during closing argunents. M.
Bryant all eges that the Conmonweal th attorney attenpted to
coerce or cajole the jury by essentially asking the jury to
“send a nessage” to bullies like Darrell Bryant. However, in

reviewi ng these conments in the context of the Commonweal t h
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attorney’s entire closing argunent, it is apparent that no

i nproper statenments were nmade to the jury. The Commonweal th
attorney did not attenpt to persuade the jury to convict M.
Bryant sinply to send a nessage to future felons or to stop a
crinme wave; rather, the Comonweal th attorney’s cl osing argunent
was based on matters within the record and reasonabl e deducti ons
therefrom “The Conmmonwealth’s Attorney is allowed reasonabl e
latitude in argunent to persuade the jurors the matter shoul d

not be dealt with lightly.” Lynemv. Comonweal th, Ky., 565

S.W2d 141, 145 (1978). W find no error in the trial court’s
refusal to grant a mstrial based on the Commonweal th attorney’s
cl osi ng argunents.

M. Bryant next clains that the trial court erred in
requiring the appellant to register as a sex offender and that,
furthernore, the reporting requirenents contained in KRS 17.510
are unconstitutional. M. Bryant was not required to register
as a sex offender; he was required to register as an of fender
conmmtting a crine against a victimwho is a mnor as designated
by the *Judgnment of Registration Designation’ executed by the
court at the time of sentencing. Wat M. Bryant is objecting
to is the heading of the trial court’s notice form KRS 17.510
(3) requires any person subject to the reporting requirenents to
be informed of the duty to register by the court at the tinme of

sentencing. The acknow edgnent formthat M. Bryant signed was
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titled “Sex OOfender Duty to Register” where it should nore
accurately be titled “Duty to Register as Adult Wio Has
Committed a Crinme Against a Mnor”. However, the trial court
did not err when it entered the judgnent requiring registration
pursuant to KRS 17.510.

W do not address M. Bryant’s additional argunents
concerning the constitutionality of KRS 17.510 as they were not
properly preserved for appellate review. KRS 418.075(2)
requires:

In any appeal to the Kentucky Court of

Appeal s or Supreme Court or the federa

appel l ate courts in any forum which invol ves

the constitutional validity of a statute,

the Attorney Ceneral shall, before the

filing of the appellant’s brief, be served

with a copy of the pleading, paper, or other

docunents which initiate the appeal in the

appel | ate forum
M. Bryant concedes that proper notice was not given to the
Attorney Ceneral as required by KRS 418.075, but argues that
actual notice was afforded the Attorney General by virtue of the
fact that the Attorney General’s office has handl ed this appea

on behalf of the Comonweal th. This argunment is without nerit.

The Kentucky Supreme Court, in Brashers v. Conmonweal th, Ky., 25

S.W 3d 58, 65 (2000), stated that the notice requirenent
applies “even when the Commonwealth is a party to the action.”

Therefore, M. Bryant’s argunents as to the constitutionality of
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the registration requirenments of KRS 17.510 were not properly
preserved.

M. Bryant next clainms error where the trial court
refused to dism ss the unlawful inprisonnent in the first degree
based upon the exenption provision contained in KRS 509. 050.

KRS 509. 050 prohi bits a conviction of unlawful inprisonnment
where the restraint on the victinms liberty is incidental to the
commi ssi on of another offense which is the objective of his
crim nal purpose and does not exceed the tine which is
ordinarily incident to the conm ssion of that other offense.

M. Bryant now clains that the Commonweal th coul d not prosecute
himfor assault and first-degree unlawful inprisonnment as any
restraint on Lindsey Johnson’s |iberty was incidental to any
assault on her. However, it is clear fromthe record and from
Li ndsey Johnson’s testinony that the opposite is true. Wen M.
Bryant ki cked Lindsey Johnson and struck her with his cane, he
did so in an attenpt to keep her fromgetting away. |In other
wor ds, any assault upon Lindsey Johnson was conmtted in
furtherance of M. Bryant’s main objective, which was to prevent
Ms. Johnson fromleaving the fight. “Application of the
exenption is determ ned on a case-by-case basis by the trial

court.” Mirphy v. Commonweal th, Ky., 50 S.w3d 173, 180 (2001).

The trial court did not err in rejecting the appellant’s notion
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for dismssal of the unlawful inprisonnment in the first degree
charge as the exenption statute does not apply in this case.
Finally, M. Bryant requests a new trial on the

grounds that the trial judge should have recused hinself from
the case because a fornmer |aw partner of the trial judge had
represented M. Bryant in an unrel ated worker’s conpensation
claimin 1990. This issue was not properly preserved for review
because M. Bryant failed to present the information to the

trial court prior to seeking appellate review. See Heucker v.

Cifton, Ky., 500 S.wW2d 398, 404 (1973). Furthernore, | ooking
to the basis of this assertion, M. Bryant’s claimis w thout
merit. KRS 26A.015(2)(b) requires a judge to recuse hinself
where the judge, or a fornmer |aw partner of the judge, had
previously served as a lawer in the matter in controversy. M.
Bryant’s worker’s conpensation claimarising in 1990 is whol ly
unrelated to the present crimnal convictions. Thus, the tria
j udge was under no duty to recuse hinself.

For the foregoing reasons, we affirmin part, reverse
in part, and remand for retrial of the charge of unl awf ul
i mprisonment in the first degree and set aside the persistent
fel ony of fender sentence, with directions to also instruct the
jury on the lesser-included of fense of unlawful inprisonnment in
t he second degr ee.

ALL CONCUR
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