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BEFORE: JOHNSON, KNOPF, AND McANULTY, JUDGES.

KNOPF, JUDGE: Anthony C ark appeals froma judgnment of the
Henderson G rcuit Court, entered April 11, 2000, convicting him
of facilitating the nurder of Kenneth Harrigan! and sentencing
himas a persistent felony offender? to ten years’ inprisonment.
Cl ark contends that the evidence agai nst himwas insufficient as
a matter of law to sustain his conviction and that his trial was
rendered unfair by an anbi guous jury instruction and by the

i mproper adm ssion into evidence of statenments he nmade to the

! KRS 506. 080 and 507.020.
2 KRS 532. 080.



police. Finding none of these contentions persuasive, we affirm
the trial court’s judgnent.

At about mdnight July 28, 1999, Russell Allen shot
and killed Kenneth Harrigan. The shooting occurred in
Hender son, Kentucky, near the intersection of Alves and Martin
Luther King Streets. Although the several w tnesses who
descri bed the incident at trial differed in their recollection
of sone of the details, they agreed that shortly before m dnight
Harrigan and Allen had westled and fought in Alves Street and
that after the fight Allen had driven away in Anthony Cark’s
car. Ten to fifteen mnutes |later he had arrived in Cark’ s car
back on Alves Street acconpanied by Cark. The two had exited
the car and at | east one of them had shouted angry words at
people along the street. Allen had been arnmed with a handgun.
Both Clark and Allen had rapidly approached Harri gan where he
was standing talking with others, and Allen had opened fire at
him chasing himthrough a yard and down an all ey where Harrigan
had finally fallen. The autopsy reveal ed that Harri gan had been
shot four tinmes including a probably fatal shot to the chest.

The Commonweal th alleged that Cark and Al len had both
intended Harrigan’s death and that C ark had acted in
furtherance of that intention by transporting Allen to the
scene, by possibly providing Allen with the gun, and by

attenpting, as he and All en approached Harrigan, to prevent



Harrigan’s escape. These allegations, in turn, were based to
sone extent upon statenments w tnesses had all egedly given the
investigating officer shortly after the event. The officer
testified, for exanple, that wi tnesses had reported hearing

Cl ark shout angrily at Harrigan just prior to the shooting, and
one witness, according to the officer, had described Oark’s
approach to Harrigan as an attenpt to circle around behi nd him
and prevent himfromrunni ng away.

At trial, however, the w tnesses to whomthese
statenments were attri buted denied having told the officer that
Cark had said anything to Harrigan or that he had inpeded
Harrigan’s flight. dark’ s role, rather, they testified, was
possi bly to have shouted at sone of the onl ookers and to have
wal ked toward Harrigan with Allen. As they drew near Harrigan,
Al'l en and C ark had separated, the wi tnesses agreed. Cark had
gone around a car near which Harrigan was standi ng, and All en
had gone straight toward Harrigan. One witness testified that
Cark mght have tried to distract Harrigan. But rather than
interfering wwth Harrigan’s novenent, Cark had becone enbroil ed
with one of Harrigan’s friends. Once the shooting and the chase
had begun, these witnesses testified, Cark had gone back to his
car and driven away, or at |east had attenpted to drive away,
for he had been stopped by the police before he had gone nore

than two or three bl ocks.



Clark contends that he was entitled to a directed
verdict of acquittal. He concedes that such a verdict is
appropriate only if no rational juror could be persuaded by the
evi dence beyond a reasonabl e doubt that the defendant is guilty
of the charged offense or of a |esser-included offense.® The
Commonweal th charged Cark with conplicity to murder. Cark
could be found guilty of conplicity if the Comonweal th proved
that he assisted the conmi ssion of the crinme intending that the

4 Facilitation is a |lesser-included offense

crime be commtted.
of conplicity.® It requires proof of a less cul pable state of
mnd. Cark could be found guilty of facilitation if the
Commonweal th proved that he know ngly assisted the conm ssion of
the crime knowi ng that the crine was intended, even though he
may not have shared that intention.® dark nmaintains that there
was essentially no proof that he either shared Allen’s nurderous
intentions or knew of them and thus that there was no rationa
basis for the jury to find himguilty of either conplicity or
facilitation. W disagree.

A party’s nmental state, his intention or his

knowl edge, may be inferred fromhis acts and the circunstances

3 Commonweal th v. Benham Ky., 816 S.W2d 186 (1991); Canpbel | v.
Commonweal th, Ky., 564 S.W2d 528 (1978).
4 Commonweal th v. Suttles, Ky., 80 S.W3d 424 (2002).
. Chunbl er v. Comobnweal th, Ky., 905 S.W2d 488 (1995).
I d.




in which he acts.’” Fromthe evidence that Allen carried his gun
openly and that C ark’s deneanor as he and All en approached
Harrigan was angry and defiant, it was reasonable for a juror to
infer that Cark at |east knew of Allen’s intent to shoot
Harrigan. Fromthe evidence that Cark may have attenpted to

di stract Harrigan or to hinder his escape, a juror could
reasonably have inferred that Cark not only knew of Allen’s
intention, but shared it. Because these inferences were anong
those available to a rational juror, the trial court did not err
by denying Cark’s notions for a directed verdict.

G ark next contends that the trial court presented the
facilitation charge to the jury in an anbi guous instruction that
created the risk of a non-unani nous verdict. Because he did not
rai se this ground of objection before the trial court, the
asserted error has not been preserved for this Court’s review 2
W may observe, however, that a court may instruct the jury on
alternative theories of an offense provided that all of the
alternatives are supported by the evidence.® Here the court
instructed the jury, in part, that it should find dark guilty
of facilitating the murder if it believed either (1) that he
drove Allen to the scene knowing of Allen’s intent to kil

Harrigan and knowi ng that the transportation would further that

" Marshall v. Commonweal th, Ky., 60 S.W3d 513 (2001).
8 RCr 9.54; Chunbler v. Conmonweal th, supra.
® Hudson v. Conmonweal th, Ky., 979 S.W2d 106 (1998).




intent, or (2) that Cark knowi ngly hindered Harrigan’ s escape
w th know edge that the hindering would assist the killing. As
not ed above, the evidence supported both of these alternatives.
The instruction, therefore, was not inproper.

Finally, Cark contends that statenents he nmade to the
i nvestigating police officers should not have been admtted into
evi dence. Police responded to the shooting within mnutes. Two
of the many wi tnesses of the shooting pointed out Cark’s
departing car to one of the officers. That officer stopped
Clark as a suspect. He testified that O ark had deni ed any
know edge of the incident, but had clainmed to have nerely been
driving through the area. This officer detained Cark at the
police station for further questioning. About four hours |later,
the detective assigned to the case questioned Cark. He
testified that dark had again denied any involvenment. dark
mai ntai ns that both the initial stop and the four-hour detention
were unjustified and thus that any evidence derived fromthem
shoul d have been excl uded.

We agree with Clark that his being stopped by the
police and detained at the police station anmounted to an arrest,
notw t hst andi ng police assertions that he had not been arrested

until shortly after his 4:00 a.m interview with the detective.'°

0 Florida v. Royer, 460 U.S. 491, 75 L. Ed. 2d 229, 103 S. C. 1319 (1983);
Dunaway v. New York, 442 U. S. 200, 60 L. Ed. 2d 824, 99 S. Ct. 2248 (1979).




We are persuaded, however, that the arrest was supported by
probabl e cause and thus did not violate Cark’s fourth-anmendnent
rights. Eyew tnesses at the scene inplicated G ark by reporting
his involvenent directly to the officers and pointing to his
car. Such face-to-face reports are far nore reliable than
anonynous tips, to which Cark likens the initia

identification, and will generally support a finding a probable
cause. ! The officer can assess the reporting eyew tness’s
deneanor, and the w tness exposes hinself to sanctions if his
report is false. Cark has suggested no reason to nake an
exception of the eyewitness identification in this case.

The officer who stopped Cark testified at the
suppression hearing that he could not recall advising Cark of
his Mranda rights, although it was his practice to so advi se
peopl e he detained. Even if we assune that Cark’ s fifth-
amendnent right was violated and his statenent to this officer
shoul d not have been admitted in evidence, we are persuaded that
the error was harm ess beyond a reasonabl e doubt. The evi dence
of Clark’s knowing participation in this crinme was overwhel m ng.
Suppression of his brief statement to the officer would not have

affected the result.??

1 Pasiewicz v. Lake County Forest Preserve District, 270 F.3d 520 (7'" Gir.
2001) .

12 ror 9.24; Darnell v. Commonweal th, Ky., 558 S.W2d 590 (1977).




In sum we are persuaded that Clark received a fair

trial at which the Commonweal th produced anpl e evidence of his

facilitation of the shooting of Kenneth Harrigan. Accordingly,

we affirmthe April 11, 2000,

Court.
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