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TACKETT, JUDGE: G eg Berry appeals fromthe judgnent of the
Hopkins Circuit Court, finding himguilty of assault in the
second degree and being a persistent felony offender in the
first degree. Berry argues on appeal that he was denied his
right to counsel, that his prosecution was barred by doubl e

j eopardy, and that the court inproperly instructed the jury on
the issue of self-defense. After a thorough review of the
record, we agree that he was denied his right to counsel when

the court accepted a waiver of representation that did not



qualify as “intelligent and voluntary”, and reverse and renmand
for a new trial

Berry was accused of assault in the second degree
after an altercation with the parents of his ex-wife, Kinberly.
The altercation arose while the McG egors were renoving property
bel onging to Kinberly, who was incarcerated on net hanphet am ne
possessi on charges, as Berry was al so preparing to nove out of
t he house that he and Kinberly had shared. Wth both nen inside
the house, M. MG egor denmanded rei nbursenent for expenses
incurred while taking care of Berry’'s children, and a heated
argunment ensued. Wat happened next is disputed; the McGegor’s
clainmed that Berry pushed Ms. McGegor to the floor and that
when she reached for a nearby golf club to help her stand up,
Berry took it from her, whereupon M. MG egor tried to take it
fromBerry. Allegedly, Berry wested the club from MG egor,
and hit M. MG egor over the head with it. Berry argues
instead that Ms. McGegor tried to hit himwth the club, which
he took fromher to protect hinself, and that M. MG egor tried
to take it back, and the injury to M. MG egor occurred in the
struggl e over the club.

The procedural history of this matter i s sonewhat
convoluted. Berry was initially appointed a public defender,
and the fee was set at $1,000 by the circuit court, to be taken

fromBerry' s $5,000 bond posted. On the day this matter was
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schedul ed for trial, the Commonwealth, in voir dire, told the
jury that they would be asked to decide whether a golf club is a
dangerous instrunment. Defense counsel immedi ately objected, and
at a bench conference defense counsel argued, successfully, that
t he Comonweal th should not be permtted to pursue the theory
that a golf club is a dangerous instrunment when the indictnent
all eged that Berry had inflicted a serious physical injury. The
Conmonweal th noved for | eave to amend the indictnent, which the
court denied. The Commonweal th then announced that it woul d
voluntarily dism ss the indictnment under Rule of Crimna
Procedure (RCr) 9.64, and would seek to indict Berry for
inflicting a physical injury with a dangerous instrunment. Berry
did not object to the voluntary dism ssal, and an order was
entered dismssing the indictnment. The order was silent as to
whet her the dismissal was with or w thout prejudice.

Once Berry was re-indicted, the circuit court refused
to appoint a public defender on the new indictnent, holding that
Berry had the resources to hire counsel. On the norning of
trial, the follow ng exchange occurred between the court and the
def endant :

Judge: . . .Now has anythi ng changed

about that and uh but then and you
el ected not to hire your own

attorney, is that correct?

Berry: Yes sir.



Judge: And and why is that?

Berry: Uh well uh[the victimis]lying,
I”mjust not gonna |’ m not gonna
pay noney to have himget up there

and lie.

Judge: Okay but woul d you be able to pay
noney?

Berry: Well | already have [paid noney]
to one, | paid himuh | guess what

you woul d a good f ee.

Judge: You paid who a good fee?

Berry: | paid Mchael Rochell [the public
defender formthe first trial], he
got paid for his fee, | guess a

t housand dol | ars.

Judge: . . . but is it your decision that
you don't feel that that you need
an attorney?

Berry: VWll I"msure it would be nice to
have one, uh but | would rather go
at it on ny own.

(TE, Tape 2, 6/26/01, 8:49:15)

Berry proceeded to trial pro se, and was swiftly
convi cted of assault and being a persistent felony offender in
the first degree, having no know edge of how to effectively
present his case. The jury recomended the m nimumten-year
sentence, which the court inposed. This appeal foll owed.

Berry first argues that the dism ssal of the first

i ndi ctment shoul d have been with prejudice, and that a



subsequent prosecution for the same offense constitutes doubl e

j eopardy. Berry points out that the only reason that the
Commonweal th di sm ssed the indictnment was to avoid running afou
of RCr 6.16, which would have forced the Comonwealth to go to
trial under the theory that Berry had inflicted a serious
physical injury on MG egor, which the Cormonweal t h woul d al npst
certainly have |lost as the nedical evidence did not support the
all egation that the injury was serious. Berry argues that
because the Commonweal th acted to circunvent the Rul es of
Crimnal Procedure, the dism ssal should be treated as

i nvoluntary under G vil Rule 41.02, and that the dism ssal be
treated as an adjudication of the nerits of the case. The
Commonweal th responds by arguing that there is no clear

prohi bition agai nst such a voluntary dism ssal, and therefore
the applicable rule is Gvil Rule 41.01, which treats a
voluntary dism ssal as a disnmissal without prejudice. Wile it
is arguable that the Commonweal th’s procedural tactics were
somewhat dubi ous, we nust agree with the Conmonweal th that there
seens to be no prohibition against this kind of procedura
maneuver. No jeopardy attached as the jury was not sworn, and

t he Conmonweal th was operating within the technical boundaries
of the rules when it voluntarily dism ssed the action.
Therefore, Berry’'s claimthat a subsequent prosecution is barred

must fail.



However, turning to the question of whether Berry
intelligently and voluntarily waived his right to counsel, we
conclude that the court erred in allowng Berry to proceed to
trial. The right to counsel is one of the nost fundanental of
all civil rights, and nust be treated with the utnost care and

respect. Faretta v. California, 422 U S. 806, 95 S.Ct 2525, 45

L. Ed. 2d 562 (1975); More v. Comonweal th, Ky. App., 556 S. W 2d

161 (1977) (“Moore 17). Al reasonable inferences agai nst a
wai ver nust be drawn; a clear and unequi vocal waiver of the

right to counsel nust be made. Mbore v. Commonweal th, Ky., 634

S.W2d 426 (1982) (“Moore I1”). Here, the record reveal s that
the court did not sufficiently informBerry of the risks of
proceeding to trial w thout counsel. Berry appeared to have no
i nkling of the danger of proceeding pro se on a felony case, |et
al one one with a potential sentence of twenty years’
imprisonment. It is the trial court’s duty to adequately
safeguard the rights of even those who unwi sely underestimate

t he dangers that they face at trial. This principle is codified
in KRS 31.140, which requires that a trial court, before
accepting a waiver of the right to counsel, find that a

def endant has “acted with full awareness of his rights and of

t he consequences of a waiver.” A pro se crimnal defendant has
little chance of prevailing agai nst an experienced prosecutor,

as the average person has little if any know edge of howto
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effectively present a case, cross-exam ne W tnesses, or any of
the ot her nuances of trial practice with which attorneys are
famliar. A trial judge should be well aware of the disparity
in skill between a pro se litigant and an experienced attorney;
a trial judge, when faced with a crim nal defendant who appears
to have little know edge of the danger he faces and who w shes,
for whatever reason, to proceed w thout counsel, is obligated
both norally and constitutionally to informa defendant of the
fate that likely awaits himif he should proceed with his folly.
The Commonweal t h, unconvinci ngly, argues that Berry’s statenent
that he would rather “go on ny own behal f” constitutes an
intelligent and voluntary waiver. Berry's election to proceed
to trial pro se may have been “voluntary”, in that Berry’s

deci sion was apparently notivated by his unwillingness to pay an
attorney. It could hardly be called “intelligent” within any
nmeani ngful definition of the term as it appears fromthe record
that Berry did not appreciate the natural and probable
consequences of his waiver. For this reason, we are conpelled
to reverse the judgnent of the Hopkins Crcuit Court and remand
the matter for a newtrial. Further, we instruct the court, on
remand, to hold a new hearing to determ ne whether Berry nay be

entitled to appoi nted counsel.



Berry al so raises an issue pertaining to jury
instructions. As we are reversing the judgnent on other
grounds, we decline to address the issue.

For the foregoing reasons, the judgnent of the Hopkins

Circuit Court is reversed, and the matter remanded for a new

trial.

BARBER, JUDGE, CONCURS.
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