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BEFORE: DYCHE AND McANULTY, JUDGES; AND POTTER, SPECI AL JUDGE. !
POTTER, SPECI AL JUDGE: Tony Dewayne Thorpe appeals fromthat
portion of a conditional guilty plea requiring himto register
as a sex offender for a termof ten years pursuant to Kentucky
Revi sed Statutes (KRS) 17.520. Thorpe alleges that requiring
himto register as a sex offender is an inperm ssible ex post
facto application of the statute. Having considered the

argunents of the appellant and finding no error, we affirm

'Seni or Status Judge John Wods Potter sitting as Special Judge by
assi gnment of the Chief Justice pursuant to Section 110(5)(b) of the Kentucky
constitution.



On March 23, 2001, Thorpe was indicted on five counts
of first-degree sexual abuse (KRS 510.110). The charges
resulted fromthe allegation that in Novenber and Decenber 1996
Thor pe had had sexual contact with a child |ess than fourteen
years of age.

On August 28, 2001, pursuant to a plea agreenent,
Thorpe entered a guilty plea to five counts of second-degree
sexual abuse (KRS 510.120). 1In return for Thorpe’'s plea, the
Commonweal th agreed to recommend a sentence of twelve nonths on
each count, to run concurrently. Under the agreenent Thor pe
woul d al so receive credit for tinme served with the bal ance
pr obat ed.

The trial court subsequently entered a judgnent
consistent wwth the plea agreenent, except the trial court also
ordered Thorpe to register as a sex offender for a period of ten
years pursuant to KRS 17.520. In conjunction with the judgnent,
and with the Cormonweal th and Thorp’ s agreenent, the trial court
permtted Thorpe to reserve his right to appeal the judgnent
insofar as the judgnment required himto register as a sex
of fender. This appeal followed.

The appeal was initially held in abeyance pending a
deci sion by the Kentucky Suprenme Court resolving the issue of
the constitutionality and/or interpretation of the Sexua

O fender Registration Act, KRS 17.500 et. seq., comonly known



as "Megan's Law." On February 21, 2002, the Suprene Court

rendered the awai ted opinion, Hyatt v. Commonweal th, Ky., 72

S.W3d 566 (2002), which upheld the constitutionality of the
statutory schenme of the registration act, though it renanded
that particular case based on procedural due process grounds.

Under the version of the Registration Act in effect at
the tinme Thorpe conmtted the offenses in this case, the 1994
version, a person convicted of second-degree sexual abuse was
not required to register as a sexual offender at all. See KRS
17.500(3) and KRS 17.510 (1994 version). However, under the
2000 version of the Act, the version of the Act applied to
Thorpe in this case, a person convicted of second-degree sexua
abuse is required to register as a sex offender for a period of
ten years. See KRS 17.500(2)(a)(7); KRS 17.500(4)(a)(2); and
KRS 17.520.

Wi | e now concedi ng that pursuant to the Suprene
Court’s holding in Hyatt the registration statutes do not
vi ol ate ex post facto, Thorpe neverthel ess argues that the order
requiring himto register violates ex post facto because KRS
17.495 is an ex post facto law. Thorpe contends that since the
Suprenme Court did not specifically address this statute in
Hyatt, KRS 17.495 is an ex post facto | aw under Purvis v.

Commonweal th, Ky., 14 S.W3d 21 (2000).

KRS 17.495 is not codified within the Sexual O fender



Regi stration Act; however, the statute directly references that
Act, was inplenented in conjunction with the 2000 anendnents to
the Act, and is clearly intended to operate in coordination
with, and to advance the objectives of, the Act. Wile we
believe the Suprenme Court’s decision in Hyatt is dispositive of
the issue, nevertheless, we will briefly consider Thorpe’s
argunment on the nerits.

KRS 17.495 was enacted in 2000 in conjunction with the
2000 anmendnents to the registration statutes and provi des as
foll ows:

No registrant, as defined in KRS 17.500, who

is placed on probation, parole, or any form

of supervised release, shall reside wthin

one thousand (1,000) feet of a high school

m ddl e school, elenmentary school, preschool

or i censed day care facility. The

measurenent shall be taken in a straight

line from the nearest wall of the school to

the nearest wall of the registrant's place

of residence.

Thorpe al l eges that pursuant to these provisions, the
registration statutes restrict where Thorpe may |ive, when he
may nove, and to where he may nove. According to Thorpe, these

restrictions bring the statute to within the holding in Purvis

v. Commonweal th, supra, which held that the conditiona

di scharge provisions of KRS 532.043 viol ated ex post facto
principles. W disagree.

First and forenost, the statute applies only to those



of fenders on probation or parole and, as such, does not inpose
any additional condition which could not have been placed upon
such an offender prior to the inplenentation of the statute.
The statute nerely nakes nmandatory a condition that the
Departnent of Probation and Parol e could have inposed upon an
of fender on probation or parole prior to the enactnent of the
stat ute.

In addition, a two pronged test is used to determ ne
whet her a penal lawis ex post facto: (1) it nust be
retrospective, that is, it nmust apply to events occurring before
its enactnent, and (2) it nmust disadvantage the of fender
affected by it.” Hyatt at 571. |In order to satisfy prong two
of the test, the challenged |law “nust relate to a very real and
direct effect on the actual tine the prisoner remains behind
bars which could include an increase in punishnment.” 1d. That
is not the case with KRS 17.495. As with registration itself,
KRS 17.495 is

“reasonably related to the nonpunitive goals

of protecting the public and facilitating

| aw enforcenent . . . [and] [a]ny potenti al

puni shment arising from the violation

is totally prospective and is not punishnment
for past crimnal behavior.”

Hyatt at 572 (citations omtted).

Further, the restrictions inposed by KRS 532.043, the

statute struck down in Purvis, are distinguishable fromthe



restrictions inposed by KRS 17.495. KRS 17.495 i nposes
condi ti ons upon an of fender who woul d be on probation or parole
in any event. On the other hand, the restrictions in Purvis
subjected the rel eased offender to three additional years of
essentially the full restrictions inposed under the regular
probati on and parol e gui delines even though the of fender had
served out his original sentence. Thorpe's reliance in Purvis
is msplaced.

For the foregoing reasons, the judgnent of the Bracken

Circuit Court is affirned.
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