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opi ni on and order

notion for RCr 11.
On July

County grand jury

Frederick Harris (“Harris”) appeals from an
of the Jefferson Circuit Court denying his

42 relief. W affirm

7, 1997, Harris was indicted by the Jefferson

on charges of ki dnapping, first-degree

robbery, and possession of a firearmby a convicted felon. The

indictnment arose fromHarris’ s all eged abducti on of Barbara



Morris (“Morris”) at gunpoint froma Kroger parking lot. During
t he abduction, Harris allegedly forced Morris to purchase
mer chandi se at several | ocations.

The matter proceeded to trial, whereupon Harris was
convi cted of one count of kidnapping, three counts of first-
degree robbery, and one count of first-degree persistent felony
of fender (“PFO'). He received a sentence of 75 years in prison.
Harris appeal ed to the Kentucky Suprene Court, raising issues
i ncluding an all eged Batson violation during jury sel ection,
jury m sconduct, double jeopardy, inproper enhancenent of the
sentences, and inproper influence affecting the jury. His
conviction was affirnmed on March 16, 2000.

Thereafter, Harris filed a notion in Jefferson Crcuit
Court seeking RCr 11.42 relief. H's primary argunment in favor
of relief was that his conviction and sentence shoul d be vacated

due to a violation of Batson v. Kentucky, 476 U. S. 79, 106 S. C.

1712, 90 L.Ed.2d 69 (1986). He also raised the issue of jury
bi as, and other issues including counsel’s alleged failure to
nove for a directed verdict and failure to properly investigate
potential w tnesses. Upon taking proof, the court concl uded
that a hearing was not necessary, and the notion for RCr 11.42
relief was denied. This appeal followed.

Harris first argues that the trial court erred in

failing to rule that he received ineffective assi stance of
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counsel at trial. He maintains that counsel failed to interview
and subpoena witnesses, failed to disclose that a juror was the
st ep-daughter of a Jefferson Crcuit Court judge, and failed to
seek a directed verdict on the issue of whether Harris used a
firearm He also clains that he was i nproperly denied a hearing
on these issues. He seeks to have his conviction and sentence
reversed on these issues. In support of the first claim Harris
mai ntai ns that he knew Morris for nore than a year preceding the
date of the alleged crine, and that she went with him
voluntarily on the day of the alleged crine. Interestingly,
and as the Commonweal th notes, Harris nmade no such assertion at
trial. Rather, he maintained that he did not know Morris, and
that she offered hima ride.

Harris now argues that his trial counsel was
ineffective in failing to obtain w tnesses who woul d have
supported his contention that no abduction occurred and that
Morris voluntarily gave hima ride in her vehicle. His
assertion that he knew Morris prior to the date of the all eged
abduction contradicts his assertions at trial that he did not
know her. The record contains nothing to support Harris' s claim
of ineffective assistance on this issue, and we cannot concl ude
that the trial court erred in so finding.

On the question of whether counsel inproperly failed

to notify Harris that a juror was related to a Jefferson Circuit
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Court judge, we also find no error. The juror in question
stated in voir dire that her nother had previously been nmarried
to a judge, and further stated that she had seen nedi a accounts
of the case and had di scussed the case with co-workers. She
ultimately stated, though, that she had not fornmed an opinion as
to Harris’ s guilt or innocence and could judge the case solely
on the evidence.

There is nothing in the record to support Harris’s
claimthat he was not nade aware of the juror’s background or
her awareness of the case, nor that the outconme of the
proceedi ngs woul d have been any different had he known. As the
parties are well aware, the standard for addressing a cl ai m of

i neffecti ve assi stance of counsel is set out in Strickland v.

Washi ngton, 466 U. S. 668, 104 S. C. 2052, 80 L.Ed. 2d 674
(1984). In order to be found ineffective, counsel's performance
nmust be bel ow the objective standard of reasonabl eness and nust
be so prejudicial as to deprive the defendant of a fair tria

and a reasonable result. 1d. |In considering ineffective

assi stance, the reviewi ng court nust focus on the totality of

evi dence before the | ower court and assess the overal

per formance of counsel throughout the case in order to determ ne

whet her the identified acts or oni ssions overcone the

presunption that counsel rendered reasonabl e professiona



assi st ance. Ki mel man v. Morrison, 477 U. S. 365, 106 S. Ct.

2574, 91 L. Ed. 2d 305 (1986).

In the matter at bar, there is nothing upon which we
could conclude that the trial court erred on this issue, nor
that Harris was deprived of a fair trial. The parties and the
court were aware of the issues regarding her suitability to be
seated on the jury, and those issue were addressed. W find no
basis for tanpering with the order on appeal as it relates to
this issue.

Harris's third contention as it relates to ineffective
assistance is that his counsel should have sought a directed
verdict on counts 1 and 2 because the Commonweal th produced no
evi dence that he used a firearmin the comm ssion of the alleged
ki dnapping. This contention is refuted by the record. Mrris
testified that Harris was in possession of a firearmand this
fact, taken alone, is sufficient to refute Harris’s clai m of
i neffective assistance on this issue. There is no basis for
concluding that Harris was entitled to a directed verdict on
this issue, and accordingly we find no error.

Harris’s second series of argunents relate to his
assertion that that trial court erred in failing to grant a
reversal of his conviction. He maintains that he was denied a
fair and inpartial jury when a juror (no. 116) failed to

disclose in voir dire that he had been the victimof an arned



robbery. He also argues that the juror engaged in contmunication
with Detective Aubrey of the prosecution teamand failed to
di scl ose this conmunication to the trial court and opposing
counsel. Lastly, he maintains that another juror (no. 86)
di scussed the case and obtained information about it in
violation of the trial court’s instructions.

These alleged errors were raised on direct appeal to
t he Kentucky Suprenme Court and are res judicata. Mtters raised
on direct appeal may not be retried as part of an RCr 11.42

proceeding. RCr 11.42; Bronston v. Commonweal th, Ky., 481

S.W2d 666 (1972).

Finally, Harris argues that the trial court erred in
failing to reverse his conviction or to hold an evidentiary
hearing on his claimof a Batson violation in the jury selection
process. Alternatively, he maintains that he was inproperly
deni ed a hearing on the issue.

As with Harris’s prior argunent, these issues were
rai sed before and adj udi cated by the Kentucky Suprene Court on
di rect appeal. As such, they are beyond the scope of our

review. RCr 11.42; Bronston, supra.

For the foregoing reasons, we affirm opinion and order
of the Jefferson Crcuit Court.

ALL CONCUR
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