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BEFORE: BUCKI NGHAM COVBS, AND McANULTY, JUDGES.
BUCKI NGHAM JUDGE: Following a trial by jury in the Kenton
Circuit Court, Esther Johnson appeals froma directed verdict

entered by the court in favor of The EEW Scripps Co., WCPO



Tel evi si on News, J.B. Chase, Stuart Zanger, Jeffery Keene, and
Laure Quinlivan, and froma jury verdict in favor of Ton
Allender.' W affirm

The controversy which was the subject of Johnson:s
civil conplaint arose after WCPO Tel evision aired an
i nvestigative report by its |-Teanf concerning favoritism and
conflicts of interests between the director of the City of
Covi ngt on-s Housi ng Departnment and Esther Johnson. Johnson has
been a real estate devel oper for many years in Covington and
Nort hern Kentucky. She rehabilitates old houses for |ower incone
and ot her individuals. Howard Hodge was the director of
Covi ngt on:s Housi ng Departnent, and his duties included
overseeing the federally funded | oan program geared toward the
rehabilitation of historic and | owinconme properties.

The WCPO broadcasts occurred on Septenber 3, Septenber
4, and Septenber 16, 1997. The broadcasts resulted froma
controversy which had been the subject of discussion within the
busi ness conmunity and within the governnent of the City of
Covington for quite sone tine. Furthernore, several nenbers of

the community, including Toni Allender, had voiced their

1 WCPO Tel evision News is a tel evision broadcasting conmpany
whi ch broadcasts in the Geater Ci ncinnati area, including Kenton
County, Kentucky. E.W Scripps owns the television station, and
Chase, Zanger, Quinlivan, and Keene are enployees. Allender is a
real estate agent and a buil di ng Arehabber@ who does business in
t he Covi ngton area.

2 The WCPO | -Teamis a group of investigative reporters from
WCPO Tel evi sion that investigates and reports on viewer concerns.
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conpl ai nts about favoritism by Hodge toward Johnson. Those who
conpl ai ned asserted that, anong other things, Johnson had
recei ved considerably nore of the | oan proceeds than any other
person or entity. Further, the Gty Comm ssion had inquired into
the matter as early as the first half of 1997, and it was in the
process of establishing a coomittee to oversee the admi nistration
of the federal |oans when the broadcasts were aired. Also, in
July and August of 1997, |ocal newspaper articles covered
al l egations and perceptions that Hodge had given favorable
treatnment to Johnson

Johnson alleged in her civil conplaint that statenents
made in the broadcasts by news personnel as well as by sone of
t hose interviewed defamed her. In addition, she alleged that the
news reports depicted her in a false |ight.

During the jury trial of the case, the trial court
directed a verdict in favor of all defendants except Ton
Al l ender, one of the individuals whose interview was broadcast.
At the conclusion of the trial, the jury returned a verdict in
favor of Allender, finding that each of the allegedly defanatory
statenments made by her were not false. This appeal by Johnson
fromthe directed verdict and fromthe jury verdict followed.

Johnson=s first argunment is that the trial court erred
in determning that she was a |imted purpose public figure. She
asserts that any notoriety she achieved in the public:s eye arose

solely fromthe controversy fromwhich the defamatory statenents



arose. Thus, she clains she could not have been a Iimted

pur pose public figure because a person cannot be nmade a public
figure sinply by being pulled into a controversy and feeling
forced to respond to allegations stemm ng fromit.

Johnson was involved in the real estate devel opnent
busi ness for many years in the Northern Kentucky area. Mich of
this devel opnent involved the rehabilitation of historic
buildings in the Cty of Covington. As she devel oped properties,
her busi ness, wealth, and nane recognition grew. She was
sel ected as the 1994 Qutstandi ng Wrman in Northern Kentucky by
t he Kentucky Post, a Northern Kentucky newspaper. The U S. Snmall
Busi ness Adm ni stration recogni zed her as the Qutstandi ng Wman
of 1994 in Kentucky. Also, Provident Bank selected her for its
advi sory comm ttee because she was one of the Akey people in the
community.® Furthernore, she was appointed to a city commttee
given responsibility for determ ning and recommending to the
General Services Admi nistration the best site for a new federa
courthouse in Covington. |In addition, the Gty of Covington
profiled Johnson and her work for the city in its 1993 Annua
Report.

In Warford v. Lexington Heral d-Leader Co., Ky., 789

S.W2d 758 (1990), the Kentucky Suprenme Court noted that Athe
decision as to whether a plaintiff is a public figureis a

question of law.§ 1d. at 761.°® The Warford court noted that the

3 varford was a former University of Kentucky basket bal
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focus in cases such as this is upon Athe nature and extent of an
i ndi vidual=s participation in the particular controversy giving

rise to the defamation.@ 1d. at 767, citing Gertz v. Robert

Welch, Inc., 418 U S. 323, 352, 94 S.C. 2997, 3013, 41 L.Ed.2d

789 (1974). Further, the Warford court stated that questions
nmust be answered in determ ning an individual:=s status as a
public figure. The questions are:

(1) in what particular and identifiable
public controversy, (2) did appellant by sone
voluntary act involve hinself to the extent
that he either assuned a role of public

prom nence, or was in a position to influence
ot hers or the outcone of the controversy, and
(3) did appellant enjoy regular and
continui ng access to the nedia?

ld. at 766.

Kent ucky courts have not addressed the public verses
private status of someone who had grown in prom nence through his
or her real estate devel opnent activities and interaction with

city governnent as has Johnson. However, the U S. Suprene Court

resolved a simlar fact situation in G eenbelt Cooperative

Publ i shing Assn., Inc. v. Bresler, 398 U S 6, 90 S.C. 1537, 26

L.Ed.2d 6, (1970). The plaintiff=s role in his conmunity:s
devel opnent in that case was very simlar to Johnsonss. The

Suprene Court held that the plaintiff:s status Aclearly fel

pl ayer who was an assi stant coach at the University of
Pittsburgh. The suprene court held that he was not a limted
pur pose public figure. 1d. at 771.

-5-



within even the nost restrictive definition of a ’public figure.=
398 U.S. at 8-9.

We conclude that the trial court in the case sub judice
was correct in holding as a matter of |aw that Johnson was a
limted purpose public figure. As we have noted, a public
controversy involving Johnson and her relationship with the
Housi ng Departnent existed prior to the WPO Tel evi si on
broadcasts and the all eged defamatory statenents. Johnson first
argues that she did not voluntarily involve herself in the public
controversy to the extent that she assunmed a role of public
prom nence or was able to influence others or the outcone of the
cont roversy.

Johnson was an integral part of the controversy. It
was al |l eged that she received nore | oan noney fromthe City of
Covi ngton than any ot her developer. It was also alleged that she
Asnags nost of the buildings that the city sells for one dollar.(

It was further alleged that Hodge, the Housi ng Depart nent
director, showed favoritismto Johnson and that she did not have
to provide receipts to the Housi ng Departnent |ike other
devel opers in Covi ngton.

Johnson was a high profile business person who was
accepting a large portion of the federal |oan noney disbursed by
the Gty of Covington. Further, she had conmented in a newspaper
article that city conmm ssioners who opposed her woul d see how

much i nfl uence she w el ded when the next el ection occurred.



Al so, she was in a position to influence the outcone of the
controversy by showi ng the concerned citizens and nenbers of city
governnent that no conflict of interest between her and Hodge
exi sted and that she was not the recipient of favorable
treatnent. \While Johnson clainmed that she was pulled into the
Housi ng Departnent controversy, her own actions, including her
coments in the newspaper article and her taking a trip to Europe
wi th Hodge and others, created nore controversy and injected her
further into it.

Johnson al so maintains that she did not enjoy regular

and continuing access to the nedia. See Warford, 789 S.W2d at

766. Johnson had access to the nedia before this controversy
erupted. As we have noted, she had clinbed to a position of
prom nence in the conmmunity and was frequently the subject of
newspaper articles of local interest. Oten, these articles
related to particular properties that she engaged to devel op or
rehabilitate. However, they occasionally dealt with other issues
such as the location of the federal courthouse, her CQutstanding
Wman awards, and her role in the devel opnent of the city.

Her access to the nedia escal ated as the controversy
escal ated. She was repeatedly requested to give her side of the
story prior to the WCPO Tel evi si on broadcasts. Thus, she had
anpl e opportunity to counter any fal se statenents. Her refusa
to do so did not change the fact that nedia access was readily

avai | abl e.



Li ke the real estate developer in the Geenbelt case,
Johnson was a public figure.* W conclude that the trial court
in the case sub judice did not err when it determ ned that
Johnson was a limted purpose public figure.

Johnson:s second argunent is that the trial court erred
in directing a verdict against the nedia defendants Abecause
there was sufficient evidence of actual malice to submt to the
jury.@ In order to establish an action for defamation, there
nmust be defamatory | anguage about the plaintiff which is
publ i shed and whi ch caused injury to his or her reputation.

Col unbi a Sussex Corp., Inc. v. Hay, 627 S.W2d 270, 273 (1981).

A defamatory statement about a public figure is actionable only
if it was made Awith know edge that it was false or with reckl ess

di sregard of whether it was false or not.@ New York Tines Co. V.

Sullivan, 376 U S. 254, 280 84 S.C. 710, 726, 11 L.Ed.2d 686,
706 (1964). This is the Aactual malicef standard.

Johnson=s argunent is that there was evi dence produced
by her at trial that showed that the nmedia defendants acted with

actual malice. However, Johnson overl ooks the fact that the

* Johnson seeks to distinguish the facts in this case from
the facts of the G eenbelt case on the ground that the plaintiff
in that case conceded that he was a public figure. W viewthat
fact as uni nportant because the Suprenme Court noted that the
Aconcession was clearly correct.@ 398 U S. at 8.  The Court
explained its statement by noting that the plaintiff was deeply
involved in the future devel opnent of the city of Geenbelt, had
conducted business with the city in the past, and was again
seeking favors fromthe city in connection with the construction
of housing units. Id.



trial court also based its directed verdict on the ground that
Areasonabl e jurors could not find that the broadcasts in question
were false.@ Johnson neither attacked this portion of the trial
courtzs directed verdict in the argunent portion of her brief nor
did she list the trial court=s ruling in that regard in her
prehearing statenent. Accordingly, we need not address whet her
the statenments nmade in the broadcasts were nade with actua
mal i ce since Johnson=s action necessarily fails due to her
failure to contest the trial court:s conclusion that the

statenents were not false. CR 76.03(8); Mnticello Co., Inc. v.

Commonweal th, Ky. App., 864 S.W2d 921, 925 (1993).

Nevert hel ess, we conclude that the trial court:zs directed verdict
in favor of the nedia defendants on the ground of |ack of
sufficient proof of actual nalice was correct.

The directed verdict standard in civil cases is stated

in Tayl or v. Kennedy, Ky. App., 700 S.W2d 415 (1985), as

foll ows:

In ruling on either a notion for a directed
verdict or a notion for judgnent
notw t hstandi ng the verdict, a trial court is
under a duty to consider the evidence in the
strongest possible light in favor of the
party opposing the notion. Furthernore, it
is required to give the opposing party the
advant age of every fair and reasonabl e

i nference which can be drawn fromthe
evidence. And, it is precluded fromentering
either a directed verdict or judgnment n.o.v.
unl ess there is a conpl ete absence of proof
on a material issue in the action, or if no

® Kentucky Rul es of Gvil Procedure.
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di sputed i ssue of fact exists upon which
reasonabl e nen could differ

Id. at 415. Furthernore, Aactual nalice nust be shown by clear

and convincing evidence.i WIlch v. Anerican Publishing Co. of

Kentucky, Ky., 3 S.W3d 724, 728 (1999).

I n support of Johnson:s argunent that the nedia
def endants acted with actual nalice, she maintains that they
failed to performan adequate investigation, that they were aware
of the harm potential broadcasts woul d cause her, and that there
was no deadline for the story. She argues that the investigators
shoul d have interviewed Stern-Hendy Devel opnent Co., another
devel opnent conpany in the area, and that the investigators
shoul d have | ooked through her files and receipts.

However, we agree with the trial court that no
reasonabl e fact-finder could conclude fromthe evidence that the
medi a defendants failed to properly investigate Johnson or the
controversy. The investigators interviewed nearly fifty people,
i ncl udi ng ot her devel opers, city officials, and concerned
citizens. In addition, they repeatedly gave Johnson an
opportunity to give an on canera interview or provide her side of
the story in witing before the broadcasts were aired. Johnson
refused to do either

In short, we conclude that the trial court properly
granted a directed verdict in favor of the nedia defendants due
to lack of sufficient proof of actual malice. Also, we conclude

that the trial court correctly based its directed verdict on the
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| ack of sufficient proof that the statenents in the broadcasts
were fal se.

Johnson:=s third argunent is that the trial court abused
its discretion when it refused to admt Johnson=s evi dence of the
| - Teams harassnment of her because this evidence showed actua
mal i ce on the part of the nedia defendants, placed the nedia
defendants: credibility at issue, and contradicted the nedi a
def endant s: evi dence of Johnson=s al |l eged paranoia. Johnson
sought to introduce evidence that she and Hodge were chased in
their vehicles at high speeds by |I-Teaminvestigators and that
they were harassed by the |-Teams continuing efforts to get
footage of her and Hodge together. She asserts that the evidence
shoul d have been submtted because it tended to prove Athe sort
of harassment, ill will or spite necessary to establish the
actual malice.@ In support of her argunent Johnson cites Kroger

Co. v. WIIlgruber, Ky., 920 S.W2d 61, 67 (1996).

Avhet her to admit or exclude evidence to ensure the
fairness of a trial is within the discretion of the trial court,
and its determnation will not be overturned on appeal in the

absence of a show ng of an abuse of such discretion.§ Millins v.

Commonweal th, Ky., 956 S.W2d 210, 213 (1997). \While Johnson

argues that the evidence should have been admitted to prove ill
will or spite, we note that the U S. Suprene Court stated in

Har t e- Hanks Communi cations, Inc. v. Connaughton, 491 U S. 657,

666, 109 S. . 2678, 2687, 105 L.Ed.2d 562, 576 (1989), that Athe
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actual malice standard is not satisfied nerely through a show ng
of ill wll or >»malice:=in the ordinary sense of the term{ The
Suprene Court went on to state that A[a]ctual malice, instead,
requires at a mninumthat the statenents were made with a
reckl ess disregard for the truth.¢ 491 U S. at 667. Al though
Johnson argues that this evidence nmay be conbined with ot her
circunstantial evidence to support a finding of actual malice,
t he other evidence to which she refers, such as evi dence of
insufficient investigation, is not present.

Johnson also clains that the trial court abused its
di scretion when it excluded the evidence of the |-Teams
har assi ng behavi or because such evi dence inpacted upon the |-
Teams credibility. She clains a docunent that instructed a
cameraman to get pictures of her and Hodge toget her gave exanpl es
of stories the canmeraman could tell Johnson so that she woul d not
suspect he was with the I-Team Johnson clains this docunent:s
apparent support of lying to get a story, conbined with the I-
Teams wi ||l ingness to break the notor vehicle laws by driving at
hi gh speeds to get a picture, illustrated a |ack of credibility
that the jury should have been allowed to consider when
eval uating testinony.

The court excluded the docunent but all owed Johnson to
call the cameraman to testify concerning what he was instructed
to do. Johnson had the opportunity to present this evidence to

the jury. However, she did not do so. Furthernore, these
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matters are collateral to the questions surroundi ng Johnson:s
defamation claim They do not relate to a determ nation of

whet her the nedia defendants knew or shoul d have known that their
broadcasts were false. Thus, we conclude that the trial court
did not abuse its discretion in excluding the evidence.

Johnson=s fourth argunent is that the trial court
commtted reversible error in its construction of Instruction No.
Il because it was confusing to the jury. She asserts that the
instruction contained five conjunctions in one sentence and that
it was Anearly inpossible for the jury to understand the deci sion
they are about to make.@§ Having reviewed the jury instructions,
we concl ude that any confusion due to conbining the alleged
defamatory statenents in Instruction No. IIl was renpoved or
rendered harm ess by Instruction No. IV. By submtting separate
and i ndependent questions to the jury under Instruction No. IV,
the trial court cleared up any confusion that may have been
caused by Instruction No. IIl. W see no ground for reversing
t he judgnent based on this alleged error.

The judgment of the Kenton Circuit Court is affirmed.?®

ALL CONCUR

® By affirnming the trial court=s judgment, we have rendered
t he appel | ees: cross-appeal noot.
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