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BARBER, JUDGE: Appellant, Tomm e Patterson (Patterson), appeals
froma ruling of the McCracken GCircuit Court holding that he is
not entitled to a jury instruction on punitive danages in his
case agai nst Thomas Blair Jr., (Blair) and Tormy Blair, Inc.,

d/ b/a Courtesy Autoplex (Courtesy). Courtesy cross-appeals from



the trial court’s finding that it is liable, under the theory of
vicarious liability, for the actions of its enployee, Blair.

Patterson nmade an agreenent with Courtesy to trade his
old vehicle for the new 1995 Jimmy. Patterson infornmed Courtesy
of an amount he believed he still owed on his current vehicle,
and the trade-in was acconplished. Courtesy permtted Patterson
to take possession of the Jimmy, but did not transfer title of
t he new vehicle to Patterson.

Courtesy then discovered that Patterson owed an
addi ti onal sum of $3000 on the trade-in vehicle. Patterson
refused to pay that additional sum or to return the Jinmy.
Blair attenpted repossession of the Jimry by shooting at and
flattening the vehicle’'s tires. Wen the Jimmy was |eft beside
t he roadway, |ocal police officers inpounded it and returned it
to Courtesy.

Courtesy obtai ned a judgnment against Patterson for the
loss in value of the Jimmy. Gitizens Bank, which had financed
the trade-in vehicle, obtained a judgnent against Patterson for
t he remai ning suns owed on the trade-in vehicle. Blair was
convicted of the felony of fense of wanton endangernment in the
first degree. Subsequently, Patterson filed a civil action
against Blair and Courtesy for torts conmtted by Blair against
Patterson. At trial in the civil action, the court instructed

the jury on assault and on the vicarious liability of Courtesy
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for the actions of its agent, Blair. The trial court denied
Patterson’s request to instruct the jury on punitive damages.
The jury awarded Patterson damages in the sum of $42, 465. 18.
Patterson objects to the trial court’s refusal to
instruct on the issue of punitive danmages. The trial court
instructed on assault, and the jury found Blair and Courtesy
I iabl e under that instruction. |In order to recover punitive
damages for the conm ssion of an intentional tort, a plaintiff
must prove that the defendant’s m sconduct was “of a character
that is “willful, malicious, and without justification.’”

Horton v. Union Light, Heat & Power Co., Ky., 690 S.W2d 382,

389 (1985). More recently, we have reaffirnmed the requirenent
that “the threshold for the award of punitive damages is
m sconduct involving sonething nore than nmerely conmi ssion of

the tort.” Banks v. Fritsch, Ky. App., 39 S.W3d 474, 481

(2001) .

The trial court stated that Blair’s conduct “did not
reveal the type of aggravated intent necessary to sustain an
award for punitive damages in a common | aw assault case where no
physi cal conduct occurred” because Blair “took care to avoid
poi nting the nmuzzle of his handgun toward [Patterson].” W
note that in a crimnal trial Blair was convicted of wanton
endangernment in the first degree pursuant to KRS 508. 060, which

requires a finding that Blair wantonly engaged in conduct
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creating a substantial danger of death or serious physica
injury to another person under circunstances nanifesting extrene
indifference to human |ife. Cearly, the jury was entitled to
determ ne whether Blair’s crimnal actions reached the |evel of
out rageous conduct. For this reason, we reverse the tria
court’s denial of the requested instruction on punitive damages.
Courtesy asserts on appeal that it was inproperly
found liable for Blair’s actions under the | egal theory of
respondeat superior. Kentucky |law finds that an enployer wll
not be held vicariously liable for the acts of an agent or
enpl oyee unl ess the facts show that the wongful action was

“done in furtherance of the master’s business or interest....’

Moore v. Ford Motor Co., 265 Ky., 575, 97 S.wW2d 81 (1946). The

record shows that Blair was the vice president and service
manager of Courtesy, and that his duties did not include
repossessi on or reclamation of vehicles.

An enpl oyer shall not properly be held liable for the
actions of its enployee unless the enployee is acting within the

normal scope of his enploynment. Osborne v. Page, Ky., 31 S.W3d

911, 915 (2000). Were, as here, the enployee is not advancing
t he cause of his enployer, or acting at the enployer’s express
or inplied directive, the enployer may not be held liable for

t he enpl oyee’s actions. Roethke v. Songer, Ky., 68 S.W3d 352,

361 (2001).



In Gtizen's Finance Co. v. Walton, Ky., 239 S.W2d 77

(1951), the H gh Court found that the enployer was not |iable
for the actions of a finance conpany enpl oyee who physically
attacked a custoner who refused to repay her debt. This ruling
was based on the argunent that the enployee’s duty to coll ect
the debt did not carry the authority to use physical force
agai nst the debtor. Simlarly, Blair’s action in shooting out
the tires of the vehicle at issue was not within the purview of
his job authority, or in furtherance of Courtesy’s interest.
The rational e behind inposition of liability upon an
enpl oyer is “by consideration of public policy and the necessity
for holding a responsi ble person liable for the actions done by
others in the prosecution of his business, as well as for
pl aci ng on enployers an incentive to hire careful enployees.”

Johnson v. Brewer, 266 Ky., 314, 98 S.w2d 889, 891 (1936). 1In

the present case, there is no showing that Blair was acting at
the direction of Courtesy in directing violence at the vehicle
operated by Blair. Further, the record indicates that
repossessi on of vehicles was outside the course and scope of
Blair’s enploynment with Courtesy. There appears no public
policy consideration charging Courtesy wwth [iability for the
actions of Blair taken outside the course and scope of his

enpl oynent .



For the foregoing reasons, the judgnent of the
McCracken Circuit Court is REVERSED, and the case renanded for

trial with directions that an instruction on punitive danages be

permtted.
DYCHE, JUDGE, CONCURS.
TACKETT, JUDGE, CONCURS I N PART, DI SSENTS |IN PART, AND
FI LES SEPARATE OPI NI ON
TACKETT, JUDGE, CONCURRI NG | N PART AND DI SSENTI NG I N
PART. | nust respectfully dissent fromthat portion of the

majority’s opinion reversing trial court’s determ nation
Courtesy was liable for Blair’s tortious conduct agai nst
Patterson under the theory of respondeat superior.

| believe that the majority’ s reliance on Osbourne and
Roet hke is m splaced. The majority opinion states that “An
enpl oyer shall not properly be held liable for the actions of
its enpl oyee unless the enployee is acting within the nornal

scope of his enploynent. GOsborne v. Page, Ky., 31 S.W3d 911,

915 (2000).” However, the exact quote fromthe case begins with
the caveat that the enployer is not |iable under respondeat
superior “unless the intentional wongs of the agent were

cal cul ated to advance the cause of the principal or were
appropriate to the normal scope of the operator’s enpl oynent.”

Id. at 915.



Prior to the incident where Blair shot out the
vehicle s tires, two other enployees had attenpted to regain
possession. At that tine, Patterson accosted them and nade
threats towards them and they abandoned their efforts to seize
the vehicle. Know ng of Patterson’s previous behavior, Blair
armed hinself with a handgun before attenpting to repossess the
vehicle. However, he did not point the gun at Patterson and
threaten to shoot himin order to regain possession of the
Jinmy. Rather, after Patterson ignored Blair’'s taps on the
driver’s side window, Blair drew the gun and discharged it into
the tires in an effort to disable the vehicle and prevent
Patterson fromdriving it. 1In fact, this strategy succeeded in
that the police inpounded the vehicle after the tires defl ated
and subsequently returned it to Courtesy. Blair's use of force,
directed towards the vehicle, was clearly an action in
furtherance of his duties to his enployer, Courtesy, to protect
its property fromwongful possession by Patterson.

Roet hke, the other case relied on by the mgjority, is
readi |y distinguishable fromthe case sub judice. M. Roethke
owned a roofing conpany, D & B Roofing Corporation, and he hired
Chris Sanger to supervise D & B's enpl oyees on a conmerci a
roofing job. Sanger owned a crane and operated, together with
his father, Larry, Sanger Crane Service. Roethke knew t hat

Sanger had no experience in roofing when he hired him One day
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during a visit to the site, Roethke fell through sone insul ation
and sustained paralyzing injuries. He sued Sanger and the tria
court inposed vicarious liability on his father, Larry, under a
partnership theory.

The Kentucky Suprenme Court held that there was no
vicarious liability on Larry’s part because the Sangers were in
t he busi ness of operating a crane service while Chris was being
sued for negligence in supervising a roofing installation.
Moreover, Chris and Larry were not really in partnership because
each man owned a crane and received paynent according to the
j obs which he perforned. That is sinply not the case here where
Tomry Blair, Jr., was enployed by his father and was engaged in
repossessing a car owned by his father’s business at the tinme he
commtted tortious acts agai nst Patterson.

| believe the case of Frederick v. Collins, Ky., 378

S.W2d 617 (1964) is controlling. |In Frederick, a grocery store
owner had instructed all enployees, including his son, Robert
Frederick, not to resist robberies because the store was insured
agai nst theft. Collins, a frequent patron, entered the store
and told Robert to put his hands in the air and that it was a
hol d up. Robert was working alone at the tinme and, wthout his
father’s know edge, he kept a gun with him He responded to
Collins by shooting himand killing him Collins’ estate sued

the Fredericks for wongful death, and Robert’s father defended



on the grounds that Robert had been instructed not to resist a
hol dup and, therefore, was acting outside the scope of his
duties. In rejecting this argunment, the court stated as
fol |l ows:

[ U nder nodern theories of allocation
of the risk of the servant’s m sbehavior, it
has been recognized . . . that even
intentional torts nay be so reasonably
connected with the enpl oynent as to fal
wthin the scope of it. The present
tendency is to extend the enpl oyer’s
responsi bility for such conduct

In the case at bar Robert was admittedly the
appel l ant’ s enpl oyee; noreover, he was in
sol e charge of the store at the tine of the
incident. Wthout doubt Robert Frederick
was under obligation generally to manage and
protect the appellant’s store and its
contents. There is no evidence that Robert
sought to serve any personal purpose in his
activity toward Collins . . . So it is
obvious that this case is not governed by
any other authorities which deny liability
because the enpl oyee has acted in
furtherance of personal notive as

di stingui shed froma notive connected with

t he enpl oyer’ s busi ness.

Frederick at 619. Consequently, in the case sub judice, the
trial court properly allowed the jury to consider hol ding
Courtesy liable for the tortuous conduct of its enployee which
was undertaken solely in furtherance of its interests.

The majority’s opinion fails to address the holding in

Frederick and, for the forgoing reasons, | would affirmthe



j udgnment of the McCracken Circuit Court as to Courtesy’ s cross-

appeal .
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