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SCHRCODER, JUDGE: This is an appeal froman order affirmng a
deci sion of the Kentucky Retirement Systens adjudgi ng that

appel lant’ s application for disability retirenent benefits was
untimely filed. Both parties agree that the Adm nistrative
Appeal s Comm ttee, which nmade the determination for the Board of
Trustees of the Kentucky Retirenment Systens, did not have the

| egal authority to so act. In light of this Court’s recent

decision in Baker v. Commonweal t h of Kentucky, Kentucky

Retirenent Systens, Ky. App., 50 SSW3d 770 (2001), we |ikew se

agree that the Administrative Appeals Conmittee was not

authorized to act for the Board of Trustees in this matter and,



thus, we remand the matter to the appellee for a proper
determ nation on the matter

Appel | ant, Steven Barnes, worked for the Kentucky
Transportation Cabi net and on October 19, 1992, was seriously
injured on the job. Although he never returned to work after the
accident, his |ast day of paid enploynent was February 18, 1993.
There is nmuch di sputed evidence regardi ng Barnes’ s subsequent
inquiries with the Kentucky Retirenment Systens (ARetirenent
Systens() about what was needed to file a claimfor benefits with
them and their responses to those inquiries. Barnes maintains
that his wife made the first call to the Retirenment Systens
before February 18, 1994, and that it took two nore phone calls
before an application formfor benefits was finally sent to him
It is undisputed that the conpleted application formwas not
filed with the Retirenment Systens until April 11, 1994. The
application was consequently denied on grounds that it was
untinmely filed. Barnes then requested a hearing on the matter.
After much litigation on whether Barnes was entitled to a
hearing, an evidentiary hearing was finally held on August 10,
1999. On Novenber 15, 1999, the hearing officer entered his
report and recommended order determ ning that Barnes’s
application was filed beyond the 12-nonth Iimtation period in
KRS 61.600(1)(c). 1In response to the exceptions filed by Barnes,
the Admi nistrative Appeals Conmttee of the Board of Trustees of
t he Kentucky Retirenent Systens adopted the report and
recommendati ons of the hearing officer. Barnes then petitioned

the Franklin Crcuit Court for review of the Adm nistrative



Appeal s Comm ttee’s deci sion.

Fromthe circuit court’s order

affirmng the Retirement Systens’s decision and denying Barnes’s

petition,

Court rendered its decision in Baker v.

Kent ucky Retirenent Systens, Ky. App.

Bar nes now appeal s.

After the notice of appeal was filed in this case,

this

Conmonweal t h of Kent ucky,

50 S.W3d 770 (2001),

on

June 15, 2001. Hence, the Board npved to have the case renmanded

to the Board in light of the decision in Baker.

deni ed and the issue was passed to this three-judge panel

consideration as part of the nerits of the appeal.

foll ows:

for

The notion was

The version of KRS 61.600 in effect in 1994 provided as

1) Any person may qualify to retire on
disability, subject to the follow ng
condi tions:

(a) The person shall have sixty (60) nonths
of service, twelve (12) of which shall be
current service credited under KRS 16.543(1),
61.543(1), or 78.615(1);

(b) The person shall be I ess than nornal
retirenment age;

(c) The person's application shall be on file
inthe retirenent office no |ater than twelve
(12) nonths after the person's |ast day of
paid enploynment in a regular full-tine
position;

(d) The person shall receive a satisfactory
determ nation pursuant to KRS 61. 665;

(2) Upon the exam nation by licensed
physi ci ans pursuant to KRS 61. 665, it shal
be determ ned that:

(a) The person, since his |last day of paid
enpl oynent, has been nentally or physically
i ncapacitated to performthe job, or jobs of
i ke duties, fromwhich he received his | ast
pai d enpl oynent;



(b) The incapacity is a result of bodily
injury, nmental illness, or disease;

(c) The incapacity is deened to be pernmanent;
and

(d) The incapacity does not result directly

or indirectly frombodily injury, nental

ill ness, disease, or condition which pre-

exi sted nenbership in the system or

reenpl oynent, whi chever is nost recent.

KRS 61. 665, as was in effect in 1994, set out the
procedures for a determnation of nmedical eligibility to receive
disability retirement benefits pursuant to KRS 61. 665(1)(d).
First, KRS 61.665(1) authorizes the Board of Trustees of the
Kentucky Retirenment Systens (the ABoard@) to enploy at | east
t hree physicians to serve as nedical examners to investigate the
nmedi cal evidence submitted by a claimant. Subsection (2)

di scusses the procedure to be followed in reviewmng a claimfor
benefits. In particular, subsection (2)(e) directs the
Retirement Systens to select a nedical exam ner to evaluate the
nmedi cal evidence submitted by the enpl oyee’s physician. Based
upon the evidence submtted, the exam ner shall nmake a
recomrendation that disability retirenent be approved or denied.
| f the exam ner recommends that benefits be denied, the
application shall be submtted to two additional exam ners who
bot h nust recomrend approval of disability benefits to overturn
t he original recomendation. The recomendati ons of the

exam ners shall be submtted to the Board for approval. KRS
61.665(3) states in pertinent part, AAny person aggrieved by an

order or determ nation of the system may request that a hearing

be conducted by the system§ Under KRS 61.665(2)(g) and (3)(a),



any person who is denied disability benefits is entitled to a
formal de novo hearing. The hearing officer then renders a
report and recommendations to the Board based on his findings of
fact and conclusions of law. KRS 61.665(3)(h). The Board, in
turn, may adopt the report and recomrendati ons of the hearing
officer or issue their own final order. KRS 61.665(3)(j)-.
Finally, KRS 61.665(4) provides:

The board nmay establish an appeals conmttee

whose nenbers shall be appointed by the

chai rman and who shall have the authority to

act upon the recommendations and reports of

the hearing officer pursuant to this section

on behal f of the board.

A final order of the Board may be appealed to the Franklin
Circuit Court.

Besi des the Adm nistrative Appeals Conmttee which
acted on behalf of the Board in the present case, there al so
apparently exists a Disability Appeals Comrittee which acts on
behal f of the Board regarding the nerits of clains for disability
benefits. The Retirenent Systens and Barnes maintain that the
Adm ni strative Appeals Commttee did not have statutory authority
to act on behalf of the Board because the appeals conmttee
referred to in KRS 61.665(4) is the Disability Appeals Comm ttee,
whi ch can act on behalf of the Board only on matters invol ving
the nerits of a disability claimunder KRS 61.665. Their
position is essentially that the requirenents of KRS
61. 600(1)(a)-(c) are separate, admnistrative threshold criteria
whi ch nust be nmet before a claimfor disability is allowed to

proceed under KRS 61.665. Since KRS 61.600 does not contain a

provision |ike KRS 61.665(4) specifically authorizing the Board

-5-



to del egate adm nistrative matters, they maintain that the
Adm ni strative Appeals Commttee did not have authority to act in

the present case according to Baker v. Conmonwealth of Kentucky,

Kentucky Retirenent Systens, Ky. App., 50 S.W3d 770 (2001).

| n Baker, the claimnt sought to cross-reference his
heal th i nsurance prem uns, but the Retirenent Systens woul d not
allowit as a matter of policy. Acting on the Board s behalf
upon authority of 105 KAR 1:215, Section 11, the Admi nistrative
Appeals Commttee rejected the hearing officer’s recomrendati on
in the claimant’s favor. The claimant ultimately appealed to
this Court, arguing that the Adm nistrative Appeals Conmttee was
not authorized to enter an order on behalf of the Board. W
agreed with the claimant that the Board' s del egation of duties to
the Adm nistrative Appeals Comm ttee constituted an unl awf ul
del egation of authority in violation of KRS 13B. 030(1) and, thus,
remanded the matter to the Board.'

KRS 13B. 030(1)? provides:

An agency head may exercise all powers
conferred on an agency relating to the

'KRS 61.645(16) has since been anmended effective July 15,
2002, to give the Board the authority to establish an
Adm ni strative Appeals Commttee (in addition to the appeal s
commttee authorized under KRS 61.665(4)) to act on behalf of the
Board upon the recommendati ons and reports of the hearing
of ficer.

’Al t hough KRS Chapter 13B, which governs administrative
heari ngs, was not enacted until 1994 and was not effective until
July 15, 1996, both parties agree it was nonethel ess applicable
since the hearing in this case was held on August 10, 1999. See
Spurlin v. Adkins, Ky., 940 S.W2d 900 (1997) (renedi al or
procedural C nonsubstantive C statutes can be retroactively
applied in the absence of specific statutory mandate if
retroactive application is consistent with the |egislative
intent.)
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conduct of adm nistrative hearings, and he
may del egate conferred powers to a hearing
officer or a nmenber of a collegial body that
serves as an agency head, or he may del egate
conferred powers to a hearing officer to
conduct an adm nistrative hearing before a
hearing panel, reserving the authority to
render a recomended order to that panel. An
agency head may not, however, del egate the
power to issue a final order unless
specifically authorized by statute, or unless
di squalified in accordance with KRS

13B. 040( 2) .

The biggest distinction between Baker and the present
case is that Baker did not involve a claimfor disability
benefits. Hence, KRS 61.665 was not at issue in Baker.
Nevert hel ess, Baker in dicta did specifically point out that if
it had been a disability case, KRS 61.665(4) would authorize the
Board to delegate their power to enter a final order. However,
in our view, that dicta was likely referring to a disability
order ruling on the nerits of a disability claimpursuant to KRS
61. 665, not an admnistrative ruling pursuant to KRS 61. 600(1)(c)
on whether the application was tinely fil ed.

We agree with the Board and Barnes that KRS 61. 665
woul d not apply in the instant case. KRS 61.665 clearly only
appl i es when nmaki ng the nedical determ nation as to whether the
claimant is entitled to disability benefits. Further, KRS
61. 665(4) specifically states that the appeals comnmttee has the
authority to act on behalf of the Board relative to the

Arecommendati ons and reports of the hearing officer pursuant to

this section.@ (enphasis added.) In the absence of KRS

61. 665(4), there was no authority for the Board to delegate to

the Adm nistrative Appeals Cormittee the power to rule on whether



Barnes’'s claimwas tinely filed under Baker. Accordingly, we
vacate the order of the Franklin Crcuit Court and the order of
the Adm nistrative Appeals Coommittee and remand the matter to the

Board for further proceedings consistent with this opinion.
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