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BEFORE: JOHNSON AND KNOPF, JUDGES; AND M LLER, SENI OR JUDGE.'!
JOHNSQON, JUDGE: Peter David Jarvio, pro se, has appealed from
an order entered by the Fayette G rcuit Court on July 25, 2001,
whi ch denied his notion for a reduction of his maintenance
obligation to Ann M M¢Carte (formerly Jarvio).? Peter has al so

appeal ed froman order entered on August 23, 2001, which denied

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.

2 Al'though Peter is proceeding pro se on appeal, he was represented by counsel

throughout the initial stages of this litigation.



his notion to alter, anend or vacate the order entered on July
25, 2001.°% Having concluded that the trial court did not err in
its ruling on either notion, we affirm

Peter and Ann were married in 1977, and the marri age
produced four children. The couple separated during the sumer
of 1995 and Ann filed a petition for the dissolution of their
marri age on Septenber 4, 1998. The Fayette Circuit Court
entered a decree of dissolution on Septenber 16, 1999.

At the tinme of the dissolution, Peter was enpl oyed as
an engi neer earning approxi mately $84, 000. 00 per year. Ann was
the primary caretaker of the couple’ s four children, and by
agreenent of the parties, she was not enployed throughout the
majority of the marriage. Thus, when Ann filed her petition for
di ssol ution, she had no separate inconme and she requested
tenporary support from Peter

The parties subsequently agreed that Peter would pay
Ann $3, 046. 00 per nmonth from Septenber 11, 1998, through March
11, 1999.*% On March 24, 1999, the trial court entered an order
extendi ng the support paynents until the matter was resol ved.

On May 10, 1999, Ann filed a notion to increase the maintenance

3 Kentucky Rules of Civil Procedure (CR) 59.05.

4 The entire amount was originally designated as tenporary maintenance per a
medi ati on agreenent signed by both parties. Thus, we are unable to discern
exactly how much of the $3,046.00 represented mai ntenance and how ruch
represented child support, however, upon a close review of the record it
appears that $1,730.00 represented tenporary maintenance and $1, 316. 00
represented tenporary child support.



and child support paynents. On June 10, 1999, the trial court
granted Ann’s notion and increased the child support and
mai nt enance paynents by an additional $300.00 per nonth,
effective as of May 10, 1999. On June 17, 1999, Peter requested
that the matter be assigned for trial.

A trial was conducted on August 31, 1999, and after
hearing the testinony of both parties, the trial court entered a
decree of dissolution ordering Peter to pay Ann mai ntenance in
t he amount of $2,500.00 per nonth for 48 nonths, beginning with
the nonth of Septenber 1999; $1, 750.00 per nonth for 24 nonths,
begi nning with the nonth of Septenber 2003; and $1, 000. 00 per
month for 24 nonths, beginning with the nonth of Septenber 2005.°
Peter was al so ordered to pay child support in the anount of
$781.00 per nonth, beginning with the nonth of Septenber 1999.°

Joint custody was granted as to the three mnor children and Ann

° The mai ntenance award was based primarily on Ann’s testinony as to her
current financial situation, her ability to meet her needs independently, her
ability to acquire the education necessary to pursue enploynent as a teacher
and the standard of |iving she enjoyed during the marriage. Specifically,
Ann testified at trial that she graduated college in 1976 with a B.A in
Spani sh Linguistics and a teaching certificate. Ann further testified that
her teaching certificate had | ong since expired and that it would take her
approxinately two to three years of full-tinme schooling to becone
recertified. Ann stated that she would like to obtain an el ementary
certification so that she could teach el enentary school, however, she al so
testified that it would be difficult for her to work or attend school full-
time because of the children. The linitations on Ann's opportunities for
work and her desire to attend school full-tinme provided the prinmary basis for
t he mai ntenance award.

6 Peter’s child support obligation was subsequently |owered due to a clerica
error on the part of the trial court. Peter currently pays child support of
$662. 00 per nonth.



was designated as the primary residential parent. The decree
(and subsequent anmendnent) al so awarded the marital residence to
Ann, and ordered that Peter’s nortgage obligation be term nated
within six nonths by either Ann’s refinancing of the nortgage or
by the sale of the residence.’” Ann was also ordered to pay Peter
$32, 000. 00, which represented his share of the equity in the
marital residence.

Pet er appeal ed the nmai ntenance award to this Court,
claimng that the anobunt awarded was excessive and that the
trial court had failed to properly consider his expenses.?
Specifically, Peter clainmed that his yearly inconme was
approxi mately $70, 000. 00 and not the $84, 000.00 figure used by
the trial court. Thus, Peter argued that the mai ntenance and
child support awards were grossly excessive as they represented
over 75% of his net inconme and he asked this Court to remand the
matter for both prospective and retroactive relief fromthe
mai nt enance award. While this Court acknow edged that the
mai nt enance award pl aced a very heavy burden on Peter, it held
that the award was not excessive. This Court also noted that

there was anple evidence in the record to support the tria

" The amendnent referred to is an order of the trial court entered on Novenber
1, 1999, which was in response to Peter’s notion to alter, anend or vacate
the mai ntenance award. The order al so made numerous di spositions of other
marital and personal property which are not the subject of this appeal

8 See Jarvio v. MCarte, 1999-CA-002831-MR rendered March 2, 2001, not to bhe
publ i shed.




court’s decision to set Peter’s annual incone at $84, 000.00 as
opposed to $70, 000. 00.

Peter did not seek discretionary review of this
Court’s Opinion by the Suprenme Court and the Opinion becane
final on Novenber 15, 2001. Instead, Peter returned to the
trial court and filed a notion to nodify the maintenance award,
argui ng that under the present circunstances the award
constituted a manifest inequity.® This notion was denied on July
25, 2001.'° Peter then filed a CR 59.05 notion to alter, amend
or vacate the July 25, 2001, order denying his notion for
nodi fication, arguing CR 60.02 as grounds for relief. The tria
court denied Peter’s CR 59.05 notion on August 23, 2001. This
appeal followed. !

In his first assignnent of error Peter challenges the

soundness of the Suprenme Court’s holding in Danme, supra,

claimng the case is at odds with the clear intent of the

Legi sl ature as set forth in KRS 403.250(1). In Dame, the

® In support of his argument Peter pointed out that as of April 15, 2001, Ann
had acquired a full-time job teaching English as a second | anguage to adults.
The position is based on a grant that pays approxi mately $30, 000. 00 per year.

0 The trial court cited Dame v. Dane, Ky., 628 S.W2d 625 (1982), as the
basis for denying Peter’s notion. |In addition, the trial court properly
characterized the award as a “lunmp sum award”, which has been defined as a
fi xed sum payabl e over a specified period of tine. See Lowv. Low, Ky., 777
S.W2d 936, 937 (1989).

1 As noted above, Peter appeals fromboth the July 25, 2001, order and the
August 23, 2001 order.

12 Kent ucky Revi sed Stat utes.



Suprene Court construed KRS 403.250(1) as precluding the
modi fication of “lunp suni maintenance awards.!® KRS 403.250(1)
provides as follows:

(1) Except as otherwi se provided in
subsection (6) of KRS 403.180, the
provi sions of any decree respecting
mai nt enance may be nodified only upon a
showi ng of changed circunstances so
substantial and continuing as to make
t he ternms unconsci onabl e.

The Suprenme Court interpreted the statute as applying to open-
ended awards only. In the words of fornmer Justice Sternberg,
the Court reasoned as foll ows:

To extend the jurisdiction of the circuit
court so as to permt it to anmend or nodify
an award of mai ntenance ot her than an open-
end award woul d do nothing toward finalizing
di stasteful litigation. Certainly and nost
assuredly, the purposes sought by KRS

403. 110, supra, would be frustrated. *

Accordingly, it is quite clear that the underlining thene
t hroughout the Supreme Court’s opinion is the notion that the
|aw favors finality to litigation

Peter argues that the Danme Court inproperly
interpreted the | anguage of KRS 403.250(1). In response to this
argunment, we need only point out that KRS 403.250(1) reads
precisely as it did over 20 years ago when Dane was decided. |[f

the Suprenme Court’s interpretation of the statute was truly in

13 Dane, 628 S.W2d at 627.
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conflict with the intent of the Legislature, certainly the
Legi sl ature has had anple opportunities to anend the statute to
correct any error. Mdrreover, Dame has been cited and relied
upon as authority on nunerous occasions by our state’ s highest
courts. ' Thus, under Kentucky law it has becone a well
established principle that a divorce decree awarding a fixed sum
for mai ntenance, payable either in one distribution or in
install ments, is not nodifiable.

In furtherance of his argunent, Peter cites this

6

Court’s decision in Roberts v. Roberts,!® and clains that the

case represents a retreat fromDane. Peter refers to the
foll owi ng | anguage in support of his argunent:
W comment only that while the |aw may favor
finality, the legislature does not in this
aspect. KRS 403.250(1) plainly says that

“the provisions of any decree respecting

mai ntenance . . . may be nodified . A

Peter’s reliance on Roberts is m splaced, however, as the case
concerned the nodification of a |lifetine maintenance award, not

a lunp sum mai ntenance award.® Thus, any criticismof Dame

15 See Bishir v. Bishir, Ky., 698 S.W2d 823, 825 (1985); John v. John,
Ky.App., 893 S.W2d 373, 374 (1995); Cark v. dark, Ky.App., 782 S.W2d 56,
62 (1990); and Courtenay v. Wl hoit, Ky.App., 655 S.W2d 41, 42 (1983).

16 Ky. App., 744 S.W2d 433 (1988). Peter also cites a Wsconsin Supreme Court
case in support of his argunent.

7 |d. at 437.

18 1d. at 434.



contained in the Roberts opinion is nere dicta. Regardless, we

| ack the authority to overturn the precedent set by the Suprene
Court and we are required to follow sanme.!® Accordingly, Peter’s
first assignment of error is without merit.

Peter next argues that his case fits into the
exception to the bright-line rule enunciated in Dane that was
fashi oned by the Suprene Court in Low. In Low, the Suprene
Court granted discretionary review to reconsider its decision in
Danme in order to determ ne whether the occurrence of any
ci rcunst ances woul d authorize the trial court to nodify a |unp
sum mai nt enance award. Burnell Low had been ordered to execute
an interest-bearing promssory note in favor of his ex-w fe,
Judy Low. The purpose of the prom ssory note was to permt
Burnell to retain his retirenment benefits while providing both
parties with an equitable share of the marital resources. Based
upon this allocation of marital property, the trial court then
awar ded Judy mai ntenance in the anmount of $50.00 per week for a
period of three years. The decree was later nodified to provide
that so | ong as Judy received mai nt enance paynents, Burnel
woul d only be required to pay interest on the prom ssory note.
Burnel |, however, subsequently filed for bankruptcy and |isted

the prom ssory note as an indebtedness. The bankruptcy court

19 Kentucky Rul es of the Suprenme Court 1.030(8)(a). “The rule is fundanental
and i s absolutely necessary in a hierarchical judicial system” See Speci al
Fund v. Francis, Ky., 708 S.W2d 641, 642 (1986).

- 8-



di scharged Burnell fromthis obligation and, consequently, Judy
filed a notion for an increase and extension of her maintenance
award. The trial court determ ned that the bankruptcy
proceedi ng amobunted to “a change of conditions that is (so)
substantial and continuing as to require the court to provide

sonme relief.”?

Accordingly, the trial court extended Judy’s
mai nt enance award for a period of two years beyond the origina
term nation date.

Burnell appealed the trial court’s order and this
Court reversed, relying on the Supreme Court’ decision in Dane.
However, the Supreme Court reexam ned Dane, reversed this Court,
and reinstated the trial court’s ruling.? The Suprenme Court
reasoned that it could not “approve prospective application of
one provision of a decree when another and essential provision
of the sane decree has failed entirely.”?? The Suprenme Court,
however, qualified its holding by limting the nodification of
| unp sum nmai nt enance awards to an occurrence of “an event
causi ng mani fest inequity.”

Peter relies on Low and argues that certain events

have occurred in his case resulting in a manifest inequity.

First, Peter clains that he has been ordered to pay his ex-wife

20 Low, 777 S.W2d at 937.
21 |d. at 938.

20d.



a di sproportionate amount of his income in the form of
mai nt enance and child support, rendering himincapabl e of
meeting his own needs.?® Next, Peter argues that Ann is
currently enployed full-time and that she earns approximtely
$30, 000. 00 per year, thereby obviating the underlying purpose of
t he mai ntenance award, which was to provide Ann with adequate
support until she was able to adequately provide for herself.
Peter further argues that under the present circunstances, “Dane
[ shoul d] not be used as a shield to prevent restoration of the
underl yi ng purpose of the decree.”

As to the first instance of inequity cited by Peter,
we decline to address the nerits of this argunment since this
i ssue was resolved in Peter’s first appeal. Accordingly, any
attenpt to relitigate the issue of the conscionability of the
original maintenance award is barred by the | aw of -t he-case
doctri ne.

The | aw of -t he-case doctrine is a rule

under which an appellate court, on a

subsequent appeal, is bound by a prior

deci sion on a forner appeal in the sane

court and applies to the determ nation of

guestions of |law and not questions of fact.

“As the term‘law of the case’ is nost

commonly used, and as used in the present

di scussion unl ess otherwi se indicated, it
designates the principle that if an

2 gpecifically, Peter clains that his annual incone is approximtely

$70, 000. 00 per year and not the $84,000.00 figure used by the trial court.
Peter mmintains that after paying child support and nai ntenance, he is left
with just 12% of his net incone, with the other 88% going to his ex-wife.

-10-



appel | ate court has passed on a | ega
qguestion and remanded the cause to the court
bel ow for further proceedings, the |egal
guestions thus determ ned by the appellate
court will not be differently determ ned on
a subsequent appeal in the sane case. Thus,
if, on aretrial after remand, there was no
change in the issues or evidence, on a new
appeal the questions are |imted to whether
the trial court properly construed and
applied the mandate. The term‘law of the
case’ is also sonetinmes used nore broadly to
indicate the principle that a decision of
the appellate court, unless properly set
aside, is controlling at all subsequent
stages of the litigation, which includes the
rule that on remand the trial court nust
strictly follow the mandate of the appellate
court.” 5 Am Jur.2d, Appeal and Error, Sec.
744, 2

In the case sub judice, Peter is attenpting to

relitigate the conscionability of the original mintenance
award. More specifically, Peter argues on appeal that after
payi ng child support and mai ntenance, he is left with just 12%
of his net inconme, with the other 88%going to his ex-wife. As
aresult, Peter clains the maintenance award constitutes a

mani fest inequity as he is unable to neet his own needs.

In his first appeal, Peter also argued that the award
of mai ntenance was excessive and that the trial court did not
properly consider his ability to nmeet his own needs. |In support
of this argunent Peter clained that a disproportionate anount of

his income was going to his ex-wife in the form of naintenance

24 |npan v. |nman, Ky., 648 S.W2d 847, 849 (1982).

-11-



and child support. This is precisely the sanme issue Peter is

attenpting to litigate in the case sub judice. This issue was

resolved in Peter’'s first appeal and this Court determ ned that
the award could not be properly characterized as excessive.
This Court also found that there was anple evidence in the
record to support the trial court’s decision to set Peter’s
annual incone at $84,000.00. In addition, the percentage of
income with which Peter was left to neet his needs was crucia
to this Court’s determ nation that the maintenance award was not
excessive. Accordingly, any argunments pertaining to the
conscionability of the original maintenance award are barred by
t he | aw of -t he-case doctri ne.

Peter al so argues that Ann is currently earning
$30, 000. 00 per year as a full-time teacher, thereby obviating
t he underlying purpose of the maintenance award, which was to
provi de Ann with support until she was able to adequately

provi de for hersel f.?

This argunment is noteworthy since Ann’s
inability to support herself through full-tinme enpl oynent

provi ded an essential elenent of the trial court’s maintenance
award. The trial court based the nmaintenance award in | arge
part on Ann’s testinony that it would take her a m ni num of two

to three years to acquire the education necessary to obtain a

full-time teaching position. Through good fortune, however, Ann

25> The | aw-of -t he-case doctrine does not bar our consideration of this
argunent as the issue was not raised by Peter in his first appeal.

-12-



was able to obtain a full-tine teaching position within 17
months of the trial date. Thus, Ann’s increase in earnings
appears to have created a substantial change in circunstances.
Nonet hel ess, we do not believe that these events rise to the
| evel of a manifest inequity necessary to justify the
modi fi cation of a lunp sum mai nt enance award. 2°

As previously discussed, the maintenance award in Low
was predicated upon the allocation of the parties’ marital
property. M. Low was allowed to retain his pension plan in
exchange for executing an interest-bearing prom ssory note in
favor of his ex-wife. The maintenance award was then set based
upon this division of marital resources. M. Low, however,
attenpted to subvert the underlying purpose of the maintenance
award by filing for bankruptcy and the trial court responded by
extendi ng the mai ntenance award for two years beyond its
original term nation date. The Suprenme Court determ ned that
nodi ficati on was proper as the maintenance award was | eft
wi thout a sufficient |egal predicate.

The case sub judice is factually distinguishable from

Low. Unlike M. Low, Ann did not attenpt to subvert the
under | yi ng purpose of the maintenance award. Moreover, we do

not believe the maintenance award in the case sub judice was

left without a sufficient Iegal predicate as a result of Ann's

26 Low, supra.

- 13-



i ncreased earnings. W recognize that the mai ntenance award was
based in large part on Ann’s | ack of enploynent history and her
need for education and training to be able to adequately support
hersel f. However, at |least to sonme extent, these needs stil
exist. Ann is currently pursuing a Masters Degree fromthe
Uni versity of Kentucky in addition to working in her teaching
position. Thus, the underlying purpose of the maintenance award
still exists. Accordingly, we cannot hold that the case at bar
cones wthin the narrow exception fashioned by the Suprene Court
inLLVV.27

In his final assignnent of error, Peter cites CR 60.02
and clainms that the portion of the decree fixing the naintenance
award is no | onger equitable and should not have prospective
application.?® Peter first clains that a mistake occurred when
this Court inproperly characterized the award as representing
75% of his net inconme and not 88% thereby bringing this Court’s
prior opinion within the purview of CR 60.02(a). This argunent
is easily disposed of, however, as we have al ready determnm ned

that anpl e evidence existed to justify the trial court’s

27 “Thi s decision should not be read as significant departure from Dane.”
Low, 777 S.wW2d at 938.

28 peter appears to argue each provision of CR 60.02 as grounds for relief,
thus, we will address these argunents in turn. Moreover, we note at the
outset that any argunents predicated upon CR 60.02(a), (b), or (c) may not be
brought nore than one year after the original judgnent was entered. See

Copl ey v. Witaker, Ky.App., 609 S.W2d 940 (1980). Regardless, Peter’s
contentions in this regard are wholly without nerit.

-14-



decision to set Peter’s annual incone at $84, 000.00.2%° Any
argunents pertaining to CR 60.02(b)—-newy discovered evi dence—
are simlarly disposed of as we have already determ ned that
Ann’s increased earnings are insufficient to warrant
nodi fication of the maintenance award.

Peter further argues that Ann perjured herself and
defrauded the trial court in the process by grossly overstating
t he amount of training she needed and by understating her

earni ng capacity while training. >

We disagree with Peter’s
assertions. As previously discussed, Ann testified at tria

that she believed it would take her two to three years of full-
time schooling to get a teaching certificate and that she hoped
to obtain an elementary school certification. Wile perhaps

i naccurate, Ann’s statenents were far from perjurous.3 As to
Peter’s allegations of fraud, the record sinply does not support
his contentions. W found no evidence indicating that Ann
attenpted to conceal or msrepresent any information relating to

her training needs or earning capacity. Moreover, we assune any

information pertaining to the length of tine necessary to obtain

2 \Mbreover, Peter apparently fails to recognize that it is clearly within the
trial court’s discretion to consider his pre-trial incone as a basis for his
ability to pay nmaintenance under KRS 403.200(2)(f). See Lovett v. Lovett,
Ky., 688 S.W2d 229, 333 (1985).

30 See CR 60.02(c) and (d).
31 The recertification requirenments are still not clear fromthe record. It

is our understanding that Ann's current position does not require
recertification.
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a teaching certification was readily accessi ble and Peter could
have i ntroduced such evidence had he chosen to do so. As this

Court stated in McMurray v. McMirray, 3 “[blare allegations will

not suffice to establish ‘fraud affecting the proceedings.’”
Accordingly, Peter has failed to neet his burden of establishing
the |l evel of fraud necessary to justify relief under CR
60. 02(d) .

Peter al so argues that the portion of the decree
fixing the mai ntenance award i s no | onger equitable and should

not have prospective application. 33

We di sagree for the reasons
previously stated.® Furthernore, relief is not avail able under
CR 60.02(f) unless the asserted grounds for relief are not
recogni zed under subsections (a), (b), (c), (d) or (e) of the
rule.® Finally, Peter’s claimthat the trial court abused its
di scretion by refusing to award himattorney’s fees is w thout
merit.

W now turn to Ann’s request for attorney’s fees. Ann

cites CR 73.02(4) and clains that Peter’s argunents on appeal

32 Ky. App., 957 S.W2d 731, 733 (1997).
3 See CR 60. 02(e).

34 Once again, Peter is attenpting to argue the conscionability of the
mai nt enance award, however, we have al ready addressed this argument.

% McMurray, 957 S.wW2d at 733.
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are frivolous.® CR 73.02(4) provides as follows:

If an appellate court shall determ ne that

an appeal or notion for discretionary review

is frivolous, it may award just damages and

single or double costs to the appellee or

respondent. An appeal or notion for

di scretionary reviewis frivolous if the

court finds that the appeal or notion is so

totally lacking in nerit that it appears to

have been taken in bad faith.
We are unable to characterize Peter’s appeal as frivol ous.
Al t hough several of Peter’s argunents are repetitive and are in
direct conflict with Suprene Court precedent, we cannot concl ude
that these argunents have been nmade wi thout a good faith basis
to chall enge and change precedent. Accordingly, Ann’s request
for attorney’s fees i s denied.

Based on the foregoing reasons, we affirmthe orders

of the trial court denying Peter’s notion for nodification of

t he mai ntenance award and his request for relief pursuant to CR

60. 02.
ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE
Peter D. Jarvio, Pro Se Lois T. Matl
Lexi ngt on, Kent ucky Cat herine C. DeLoach

Lexi ngt on, Kent ucky

3 gSpecifically, Ann clains that Peter’s appeal seeks to overturn well -
est abl i shed precedent without offering any justification for doing so.
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