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BEFORE: BUCKI NGHAM DYCHE AND JOHNSQN, JUDGES.

JOHNSON, JUDGE: Hob Richards, Richards Brothers Loggi ng, and
Kent ucky Farm Bureau Mitual |nsurance Conpany have appeal ed from
an order of the Adair Circuit Court entered on August 17, 2001,
whi ch granted Liberty Mitual |nsurance Conpany’s notion for

summary judgnent on its cross-claimagainst Farm Bureau and its



i nsureds, Hob Richards and Richards Brothers Logging. The tria
court ruled that Liberty Mutual was entitled to contribution
from Farm Bureau in the amount of $50,000.00 and that Farm
Bureau was obligated to pay Liberty Mitual for reasonabl e
attorney’ s fees and defense costs. Having concluded that both
Farm Bureau a Liberty Miutual were responsible for primry
coverage under the insurance policies in question, we affirmon
this issue. Having concluded that the trial court erred in
setting the anobunt of the policy limts for Farm Bureau’'s
coverage and by ordering Farm Bureau to pay its full policy
[imts without first determning a specific anount of damages
and the apportionnment of those damages, we reverse in part,
vacate in part, and remand on these issues. Having further
concl uded that the issue of whether Liberty Miutual was entitled
to an award of defense costs or attorney’'s fees is not ripe for
our review, we rermand as to that issue.

The facts and procedural history of this case are
somewhat conplex. In approximately | ate Decenber 1994, J.C.
Mont gonmery Used Cars sold a log truck to Sherman G eene, who
subsequently sold the truck to Hob and Johnnie Richards. Hob
and Johnni e, along with another brother, Janes, owned and wor ked
for Richards Brothers Logging. In March 1995 Hob and Johnnie
approached Ti m Montgonery of J.C. Mntgonery Used Cars, and

requested his help in obtaining the certificate of title to the

-2



| og truck, which according to Greene had been lost. Tim

Mont gonery agreed to help and the parties reached an agreenent
whereby G eene would transfer the log truck back to J.C

Mont gonmery Used Cars, and the car deal ership would then transfer
the vehicle to Johnnie, who had already paid G eene for the |og
truck.?

On or about April 1, 1995, after the parties had
obtained a duplicate title for the log truck, Geene transferred
the title to the vehicle back to J.C. Mntgonery Used Cars.
During this time period, the R chards brothers had possession of
the log truck, but they informed Tim Mntgonery that the truck
whi ch was in need of extensive repairs, would not be operated on
the road until the transfer of title to Johnnie had been
conpl et ed.

On April 27, 1995, Janes was driving the log truck on
behal f of Richards Brothers Logging when it collided with a
pi ck-up truck driven by Robert May. Both drivers were killed in
the collision.? At the tinme of the accident, because the
certificate of title evidencing the transfer of ownership to

Johnni e had not yet been filed in the county clerk’s office,

1 At sone point, the Richards brothers refused to have any further dealings
with G eene. J.C Mntgonery Used Cars received no econom ¢ benefit for
acting as a conduit in this agreenent.

2 The police report fromthe accident indicated that a |oad of |ogs shifted
and caused Janmes to | ose control of the log truck, which then collided with
Robert May's vehicle.



record title to the log truck remained in the nane of J.C.
Mont gonery Used Cars. *

I nsurance coverage for the log truck at the tinme of
t he accident was provided by a cormmercial liability insurance
policy that J.C. Montgonery Used Cars had with Liberty Mitua
covering its inventory. Additionally, Hob had obtained
[iability insurance on the log truck three nonths prior to the
acci dent through Farm Bureau. Accordingly, on the date of the
collision, there were two insurance policies in effect covering
the |1 og truck.

Fol  owi ng the accident in which her husband was
killed, Mary Francis May, executrix of the estate of Robert My,
filed suit in the Adair Grcuit Court against, anong others,
J.C. Montgonmery Used Cars. Liberty Mitual and Farm Bureau fil ed
cross-cl ai ns agai nst each other alleging that the other
conpany’s policy provided “primry” coverage and that their own
coverage was |limted to “excess” coverage. Both insurance
conpani es’ policies contained clauses relating to “primary” and
“excess” coverage, which were tied to the concept of ownership.

Thus, if the trial court found J.C. Montgonmery Used Cars to be

3 Just hours after the accident, a party acting on behalf of J.C. Montgomery
Used Cars filed the certificate of title in the county clerk’s office, which
conpl eted the transfer of ownership of the log truck to the Richards
brothers. While the record is unclear concerning whether the Ri chards
brothers had failed to tinmely act in regard to the transfer of title, it is
undi sputed that J.C. Montgonery Used Cars retained | egal ownership of the
truck at the time of the accident.



the sole “owner,” then its Liberty Mitual insurance policy would
provide the “primry” coverage and the Farm Bureau policy
obt ai ned by Hob woul d provide only secondary or “excess”
coverage, and vice versa.

In the trial court’s first ruling on the issue of
ownership in an order entered on Decenber 29, 1997, the tria
court found that J.C. Montgonery Used Cars was the sole owner of
the log truck at the tine of the accident, and that Liberty
Mut ual was therefore responsible for the prinmary coverage of the
vehicle. The circuit court granted partial summary judgnent in
favor of May on the issues of ownership and i nsurance coverage.
Subsequently, after notions were filed by both parties and after
a hearing was held, the trial court revisited the ownership
issue. On June 4, 1999, the trial court granted J.C Montgonery
Used Cars’ notion for a declaratory judgnent, finding that
“Ri chards had primary custody and control of the vehicle.” The
trial court ruled that Hob’s Farm Bureau policy would be
responsi ble for primary coverage, while the Liberty Mitua
policy would be responsible for secondary or excess coverage.

This second order pronpted another series of notions
fromboth parties, which resulted in the trial court once again
revisiting the ownership issue. 1In an order entered on August
27, 1999, the trial court ruled that while the R chards brothers

had custody and control of the vehicle, “primary liability



remai ns the responsibility of the owner -- which has previously
been determined in this case to be J.C. Mntgonery Used Cars.”
Thus, the trial court once again ruled that Liberty Mitual was
responsi bl e for primary coverage and Farm Bureau was responsi bl e
for secondary or excess coverage.

On Cctober 4, 1999, Liberty Miutual settled May's claim
within its policy limts,* but reserved its right to pursue
cross-cl ai ns agai nst Farm Bureau and its insureds for indemity
and/ or contribution under the Farm Bureau policy. On Cctober
15, 1999, the trial court entered an order dismssing May’'s
conplaint, but it reserved ruling on Liberty Mitual’s right to
pursue its cross-clainms agai nst Farm Bureau and the Ri chards
brothers. On Novenber 3, 1999, the trial court entered an order
permtting the Richards brothers to file cross-clains agai nst
the estate of J.C. Montgonery and Liberty Mitual.®> The parties
were also ordered to file briefs regarding the issues of

owner shi p and i nsurance coverage on the | og truck.®

4 Liberty Mutual’s policy limits were for $350,000.00 and it agreed to pay My
$283, 000. 00 and $1, 137.20 in court costs in exchange for a full rel ease of
itself and its insureds. In addition, My rel eased any cl ains she may have
had agai nst Janes, Hob, and Johnnie Richards, and Ri chards Brothers Loggi ng.

5 J.C. Montgonery, owner of J.C. Mntgonery Used Cars, died during this
litigation.

6 Judge Paul Barry Jones retired without ruling on the conpeting cross-clains.
Judge Janmes G Weddl e signed the final order fromwhich this appeal was
t aken.



On August 17, 2001, the trial court granted Liberty
Mutual s notion for summary judgnent. Relying on this Court’s

decision in Omi Insurance Co. v. Kentucky Farm Bureau | nsurance

Co.,” the trial court stated as foll ows:

Farm Bureau did not condition liability
coverage on the Richards having obtained a
certificate of title to the 1973
International |og truck. Accordingly, the
Omi case controls and liability nmust be
apportioned between [J.C. Mntgonery Used
Cars’] insurer -- Liberty Miutual -- and the
[Richards brothers’] insurer -- Farm Bureau

[Bloth [J.C. Montgomery Used Cars] and the

Ri chards are “owners” of the 1973

International |og truck and Liberty Mt ual

as insurer for [J.C. Montgonery Used Cars]

is entitled to indemity and/or contribution

from Farm Bureau, as the insurer for the

Ri chards.
The trial court ordered Farm Bureau to pay its policy limts of
$50, 000. 00 to Liberty Mutual as contribution toward Liberty
Mutual’s settlenent with May. Farm Bureau was al so ordered to
pay Liberty Mitual’s defense costs and reasonable attorney’s
fees.® This appeal foll owed.

Farm Bureau clainms the trial court erred (1) by

ordering liability to be apportioned between it and Liberty

Mutual ; (2) by ordering it to pay the full policy limts of its

7 Ky.App., 999 S.W2d 724 (1999).

8 Wiile the summary judgment was made final and appeal abl e under CR 54.02, it
al so provided that “[t]he exact anpbunt of said defense costs and attorney
fees shall be established by separate order.”
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coverage to Liberty Miutual as contribution; and (3) by requiring
it to pay Liberty Miutual’s defense costs and attorney’s fees.

Farm Bureau first argues that liability should not
have been apportioned between itself and Liberty Mitual, since
J.C. Montgonery Used Cars as the record title holder on the date
of the accident was the only “owner” of the log truck. In Omi,
this Court was presented with a factual scenario nmuch |ike the
one in the case at bar. A father, Thonmas, had purchased an
autonobile for his son, Mark, who was at the tine living in
Virginia. Thomas added the vehicle to his existing insurance
policy. Mark subsequently took possession of the car and
procured his own insurance policy with Omi. However, Mark was
i nvol ved in an accident before the record title had been
transferred in the county clerk’s office from Thomas to him At
the tinme of the accident, the policies held by Thomas and Mark
were both in effect. Omi argued that since title of the
vehi cl e had not been transferred to Mark, he was not an owner of
the car for purposes of coverage under his Omi insurance
policy. This Court rejected that argument and stat ed:

There is no question that Mark was the

"owner" of the autonobile as contenpl ated by

his policy with Omi. Mark is listed as the

"naned insured" and as the "driver" on the

decl arati ons page of the policy....

Qovi ously, when Omi accepted Mark’s prem um

and issued the policy, it did not do so

condi ti oned upon Mark obtaining a
Certificate of Title pursuant to Kentucky's
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titling and registration statutes within any
prescribed time period.®

Simlarly, Farm Bureau did not condition the issuance
of its policy with Hob upon himobtaining record title pursuant
to Kentucky' s titling and registration statutes. Hob testified
t hat he purchased an insurance policy for the log truck from
Farm Bureau, that he paid premiuns to Farm Bureau pursuant to
that policy, and that Farm Bureau gave hima copy of said policy
showi ng his coverage. Therefore, Hob was an “owner” for
pur poses of the insurance policy issued by Farm Bureau.

As Omi makes clear, the liability of Farm Bureau and
Li berty Mutual nust “be determ ned by the terns and provisions

n 10

of the respective policies. The interpretation of an

i nsurance policy is a question of |aw which is subject to de

novo revi ew on appeal . !

When interpreting words of an
unanbi guous contract provision, the words will be given their
pl ai n and ordi nary meani ng.

Thus, we turn to the | anguage of Farm Bureau’ s and

Li berty Miutual’s policies to determ ne their respective

°® Omi, 999 S.wW2d at 728.

0 1d. at 727 (quoting Royal -d obe | nsurance Conpanies v. Safeco |nsurance Co.

of Anerica, Ky., 560 S.W2d 22, 24-25 (1977)).

1 Cinelli v. Ward, Ky.App., 997 S.W2d 474, 476 (1998).

12 Nationwi de Mutual Insurance Co. v. Nolan, Ky., 10 S.W3d 129, 131 (1999).




l[iability. The relevant portion of Farm Bureau' s policy
covering the |l og truck reads as foll ows:
6. OTHER | NSURANCE

a. For any a covered auto you own, this
policy provides primary insurance.
For any a covered auto you don’t
own, the insurance provided by this
policy is excess over any “other
col l ectible insurance” [enphases
original].®

As we di scussed previously, under the principles announced in
Omi, the log truck was an “a covered auto” “owned” by Hob for
pur poses of coverage under the Farm Bureau policy. Thus,
according to the plain and ordi nary neani ng of the above
contract provision, FarmBureau is liable for prinmary coverage
on the log truck. Accordingly, the trial court did not err by
ruling that Farm Bureau s policy as well as Liberty Mitual’s
policy provided primary coverage.

Far m Bureau next argues that the trial court erred by
ordering it to pay its full policy limts of $50,000.00 to
Li berty Mutual as contribution. There are three separate
aspects to this issue. First, FarmBureau clains the trial
court erred by setting its liability at the maxi mum of

$50, 000. 00 per accident, instead of the maxi mum of $25, 000. 00

13 Liberty Miutual’s policy has alnost identical |anguage: “For any covered
auto you own, this Coverage Form provides prinmary insurance. For any covered
auto you don’t own, the insurance provided by this Coverage Formis excess
over any other collectible insurance” [enphases original].
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per person. Liberty Mitual’s only response to this argunent is
in a footnote which states “[t] he $50, 000. 00 coverage limt from
t he Kentucky Farm Bureau policy applies (as opposed to the
$25,000.00 Iimt) because multiple persons were involved in this
acci dent — Robert May and Janes Richards.” Liberty Miutual cites
no authority for this argunent, and we woul d not expect there to
be any. Cearly, Farm Bureau’ s declarations page by referring
to alimtation on coverage of $25,000.00 per person is
referring to a person asserting a claimagainst its insured, not
Janmes Richards, who was its insured. Even if Liberty Mitua

were correct that Farm Bureau had additi onal exposure of

$25, 000. 00 because Janes Richards was al so killed, that
addi ti onal coverage of $25,000.00 would apply to Janes’s
damages, not May's. Thus, Farm Bureau’s contribution toward
May' s damages is limted to $25, 000. 00.

The second aspect of this issue relates to the tria
court’s failure to apportion each insurance conpany’s
contribution to the settlenment. This issue of apportionment in
cases involving an “other insurance” provision is a topic that
has been witten about extensively.!* There are three approaches

5

t hat have been taken by the courts.?® Wile Kentucky has yet to

4 Susan Randal |, Coordinating Liability |Insurance, 1995 Ws.L.Rev. 1339
(1995).

5 M ssion Insurance Co. v. Allendale Mitual |Insurance Co., 626 P.2d 505
(Wash. 1981).
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choose a nmethod of apportionment in such cases, it is not

necessary for us to do so in the case sub judice since Liberty

Mit ual *s policy®® contractually designated the nethod of
apportionnent that is nost favorable to Farm Bureau.!” Thus,
each conpany’s share is based on the proportion of its
applicable policy imts to the other conpany’s applicable
policy limts.

The third aspect of this issue relates to the tria
court ordering Farm Bureau to pay its full policy linits®® to
Li berty Mutual wi thout making any factual findings regarding the
anount of damages arising fromthe accident in question. |If
Farm Bureau wi shes to litigate the extent of May’'s damages, it
is entitled to factual findings on this issue. O course, if
May' s damages are $375, 000.00 or greater, Farm Bureau' s per

person linmts of $25,000.00 will be exhausted.® O herw se, Farm

6«5 Other Insurance.

d. Wen this Coverage Form and any ot her Coverage Form or policy covers on
the sane basis, either excess or primary, we will pay only our share. CQur
share is the proportion that the Limt of Insurance of our Coverage Form
bears to the total of the limts of all the Coverage Forns and policies
covering on the same basis.”

17 See Dairyland Insurance Co. v. Drum 568 P.2d 459, 463 (Colo. 1977).
Unfortunately, Farm Bureau has failed to provide us with the provision inits
pol i cy addressi ng apporti onment.

8 1'n our discussion of the first aspect of this issue, we held that the trial
court erred by setting the policy limts at $50,000.00 instead of $25, 000. 00.
1t is our understanding that there is no factual dispute that Farm Bureau

provi ded coverage limts of $25,000.00 per person and Liberty Mitual provided
coverage limts of $350,000.00. Thus, Farm Bureau's proportional share would
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Bureau’ s proportional share will be 1/15th of May’' s total
damages.

Accordingly, the order directing Farm Bureau to pay
the full policy ambunt is vacated. This matter is remanded to
the trial court so that factual findings can be made with
respect to the anount of danmages arising fromthe accident and
t he apportionnent of those damages between Farm Bureau and
Li berty Mutual. Farm Bureau’s maxi mum contri bution shall not
exceed $25, 000. 00.

Finally, Farm Bureau argues that the trial court erred
by ordering it to pay Liberty Mitual’ s defense costs and
attorney’s fees. In response, Liberty Mitual argues that it was
entitled to such fees on the basis that Farm Bureau received a
benefit fromLiberty Miutual’s settlement with May. Wiile there
is sone precedent for an apportionnment of defense costs in cases

0

i nvol ving two insurance conmpanies with primary coverage,? in the

case sub judice this issue was reserved by the trial court for a

future ruling. At this juncture of the case, the trial court
has yet to exercise any discretion in setting the anount of

rei mbursenent. Accordingly, we hold that the trial court’s

be 1/ 15th of the damages as determined by the fact-finder, but in no event
greater than its policy limts of $25,6000.00. Therefore, if the danages are
$375,000. 00 or |ess, Farm Bureau would be required to contribute 1/15th of
that amount; but if the damages exceeded $375,000.00, its contribution would
be limted to $25, 000. 00.

20 pacific Indermmity Co. v. Federated Anerican |nsurance Co., 499 P.2d 247,
249 (Wash. App. 1972).
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order requiring Farm Bureau to pay Liberty Mitual’s defense
costs and attorney’'s fees is not ripe for our consideration and
this issue nust be considered by the trial court on remand. %

Based on the foregoing reasons, the order of the Adair
Crcuit Court is affirmed in part, reversed in part, vacated in
part, and this matter is remanded for further proceedi ngs

consistent with this Opinion.

ALL CONCUR.
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE:
Joel R Smth John David Col e
Janest own, Kent ucky Mat t hew P. Cook

Bowl i ng Green, Kentucky
ORAL ARGUMENT FOR APPELLEE:

John David Col e
Bowl i ng Green, Kentucky

21 stephenson v. Burton, Ky., 246 S.W2d 999, 1000 (1951); Stephens v. Kidd,
298 Ky. 38, 43, 181 S.W2d 688, 690 (1944).
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