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SPECI AL JUDGE. !

DYCHE, JUDGE. On March 25, 2000, at 10:00 p.m, Paris Police
Oficer J. C. Sword heard | oud nusic comng froman autonobile
parked in front of the Bourbon County Courthouse. Sword

approached the vehicle, intending to informits occupant that

! Senior Status Judge John Wods Potter sitting as Special Judge
by Assignnent of the Chief Justice pursuant to Section 110
(5)(b) of the Kentucky Constitution.



there was a violation of the |ocal noise ordinance. Lorenzo
Bauti sta occupied the driver’'s seat, and the notor was stil
running. Sword detected a strong odor of al cohol emanating from
t he vehicl e.

Al t hough Bautista, a Spani sh speaking individual, and
Sword were limted in their ability to communi cate, Sword was
able to ascertain that Bautista was on his way to a friend's
house and admitted to recently ingesting two beers. Bautista
failed several field sobriety tests, including the horizontal
gaze nystagnmus test and the prelimnary breath test. Sword had
difficulty adm nistering other field tests because of the
| anguage barrier. He placed Bautista under arrest for driving
under the influence (DU ) and took himto the | ocal hospital for
a blood or urine test. Sword read, in English, the inplied
consent formto Bautista, who signed it.

Bautista filed a notion to suppress the results of the
bl ood test, arguing that he was not properly infornmed of his
right to an independent test. See Kentucky Revised Statute
189A. 105(2) and (4). A hearing was conducted in the Bourbon
District Court, after which Bautista s suppression notion was
denied. Bautista then entered a conditional plea of guilty to
DU, Second Ofense. Kentucky Rule of Crimnal Procedure (RCr)
8.09. The Bourbon Circuit Court affirmed his conviction on

direct appeal. This court granted discretionary review.
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Bautista urges this court to consider the issue of
whet her his notion to suppress the bl ood al cohol test results
was i nproperly deni ed because he was not advised in Spanish of
his right to an i ndependent test. However, we agree with the
trial court and the circuit court that this issue need not be
reached as Bautista failed to produce any evidence that he did
not understand his rights as read to himin English. At the
suppression hearing Oficer Sword testified that he inforned
Bautista of his rights and appell ant appeared to understand them
before signing the inplied consent form Bautista offered
nothing to counter this evidence, and the trial court’s finding
that Bautista understood his rights is substantially supported
and thus conclusive. RCr 9.78.

The order of the Bourbon Circuit Court is affirned.

POTTER, SPECI AL JUDGE, CONCURS.

McANULTY, JUDGE, DI SSENTS AND FI LES A SEPARATE
OPI NI' ON.

McANULTY, JUDGE, DI SSENTI NG The majority concl udes
that Bautista “failed to produce any evidence that he did not
understand his rights as read to himin English.”

The circuit court noted in its order that the Paris
Pol i ce Departnent had an inplied consent formwitten entirely
in Spanish to be used for H spanic defendants and that he woul d

have used that formhad he had it with him



The trial court pursuant to KRS 30A 410 appointed an
interpreter because the defendant was a “person who cannot
conmuni cate in English.”

Wiile | aminpressed by the trial court’s analysis of
“Iinformed” as used in KRS 189A. 103(2), | believe a | ess vigorous
demand of the cognitive should control this matter. A sinple
guestion shoul d have been asked by the trial court — did the
def endant master Spani sh and forget his English between the
arrest and the suppression hearing?

Havi ng answered that question in the negative, |

respectful ly dissent.
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