RENDERED: APRIL 11, 2003; 2:00 p.m
NOI' TO BE PUBLI SHED

Conmumuuealth Of Kentucky

@Conurt of Appeals

NO 2001- CA-001927- MR

ROBERT N. M TCHEM JR. APPELLANT

APPEAL FROM JEFFERSON Cl RCU T COURT
V. HONORABLE BARRY W LLETT, JUDGE
ACTION NO 97-Cl -001108

FI RST BANK NATI ONAL ASSCOCI ATI ON APPELLEE

OPI NI ON

REVERSI NG AND REMANDI NG

k% k% *x*k k% k%

BEFORE: BUCKI NGHAM GUI DUG.I, and McANULTY, JUDGES.
BUCKI NGHAM JUDGE. Robert N. Mtchem Jr. appeals froman order
of the Jefferson Circuit Court granting sunmmary judgnment to
First Bank National Association in its nortgage foreclosure
action brought against Queen Esther Rucker to enforce a lien on
property. W reverse and remand.

The undi sputed facts are as follows: Samm e Mtchem
died in Louisville, Kentucky, on Decenber 8, 1984. By a

provision in her wwll, she bequeathed her entire estate to her



three grandchildren: Queen Esther Rucker (Ms. Rucker), Donald
Mtchem and Robert Mtchem (appellant). Part of the estate

i ncluded real property located at 1524 Prentice Street,

Loui sville, Kentucky. M. Rucker, Donald Mtchem and appel |l ant
t hus becane one-third owners of the Prentice Street property.

On Novenber 6, 1995, Ms. Rucker executed and delivered
a prom ssory note for $30,000 to Equi Credit Corporation of
Kentucky. As security for the note, Ms. Rucker pledged a
nortgage on the Prentice Street property, which indicated that
Ms. Rucker was the sole owner. The nortgage was recorded in the
office of the Jefferson County Cl erk on Novenber 15, 1995.

Two deeds, purporting to show that Donald Mtchem and
his former wiwfe, Genda Mtchem and appellant had conveyed
their interests in the property to Ms. Rucker, had previously
been filed with the Jefferson County Cerk. Both deeds are
dated May 23, 1985. Donald Mtchem denda Mtchem and
appel l ant all contended that the deeds did not contain their
signatures and thus were forgeries.

First Bank National Association filed its cause of
action agai nst Ms. Rucker on February 27, 1997, alleging that
she had defaulted on the note.! First Bank sought to have its

lien enforced and the Prentice Street property sold to satisfy

! The Rucker note had been assigned by Equi Credit Corporation of
Kentucky to Equi Credit Corporation of Anmerica and then
reassigned to First Bank National Association.
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Ms. Rucker’s debt. A judgnent was obtai ned agai nst Ms. Rucker,
and the Jefferson Circuit Court entered an order of sale.

After the entry of judgnment against Ms. Rucker, Donald
M tchem and appel | ant becane aware of the ordered sale. A
nmotion was filed on their behalf to stay the foreclosure sale
and permt the filing of a counterclaimand cross-cl ai magai nst
First Bank. An affidavit signed by appellant, alleging that he
did not sign the deed to Ms. Rucker and, therefore, that she
coul d not nortgage his one-third interest was attached to the
nmotion to intervene. By order of the Jefferson Crcuit Court,
the matter was referred to the Jefferson Crcuit Court Master
Commi ssioner and set for trial on Septenber 23, 1999. By
agreenent of the parties, the trial was continued to October 1,
2000.

On July 18, 2000, First Bank filed a notion for
sumary judgnent arguing 1) that no genuine issue of materi al
fact existed as to the clains asserted by Donald Mtchem and
appel lant, 2) that the applicable statute of |limtations set out
in KRS? 413.120(12) and KRS 413.130(3) barred appellant’s clai s,
and 3) that the doctrine of |aches and estoppel precluded
setting aside the deeds.

The trial before the circuit court naster conm ssioner

was held on October 19, 2000. On Cctober 25, 2000, the

2 Kent ucky Revi sed Statutes.



commi ssi oner issued Findings of Facts and Concl usi ons of Law
recomendi ng that Donald Mtchemi s and appellant’s cl ains be
di sm ssed as tinme-barred under the statute of |imtations
pursuant to KRS 413.120(12) and KRS 413.130(3). On the sane
day, appellant filed a notion to have his attorney’ s nane
renoved fromthe record as his advocate, asserting that his
interests were not being adequately represented.

On Novenber 3, 2000, appellant filed exceptions to the
mast er conm ssioner’s report, claimng that he was not in
attendance at the hearing because he was incarcerated and that
his attorney of record did not adequately represent him
Appel I ant al so disputed the entry of certain docunents into
evi dence. First Bank received notice on Novenber 16, 2000, from
appel l ant’ s counsel that she would no | onger be representing
appel lant and that all future pleadings and correspondence
shoul d be forwarded directly to appellant.

On August 3, 2001, the circuit court affirmed the
Fi ndi ngs of Fact and Conclusions of Law in the nmaster
conmi ssioner’s report and entered sunmary judgnment in favor of
First Bank. The court specifically held that “First National is
entitled to sunmary judgnent as a matter of law. The M tchens
filed their pleadings outside the five and ten year statute of
l[imtations as noted in the report so they cannot prevail in

this action.” It is fromthat order that appellant appeals.
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Appel | ant argues on appeal that 1) the circuit court
commtted reversible error in failing to construe the facts and
inferences in a light nost favorable to himas the non-noving
party; 2) the court abused its discretion by admtting evidence
that was nore prejudicial than probative; 3) material factua
di sputes precluded summary judgnent; 4) summary judgnent was
i mproper because the running of the statute of [imtations
shoul d have been tolled. W note that the court granted sumary
judgnent for the sole reason that the statute of limtations
barred appell ant’ s cl ai ns.

Appel lant’s first three argunents go to factual issues
as to whether the deeds were fraudul ently obtai ned by M.

Rucker. The trial court did not find that the deeds were or
were not fraudul ent based on the evidence, but it found only
that appellant’s clains were tinme-barred. As such, the only
i ssue to be determ ned on appeal is whether the circuit court
properly granted sunmary judgnment based on the statute of
limtations.?3

Pursuant to CR* 56.03, summary judgment is proper "if
t he pl eadi ngs, depositions, answers to interrogatories,

stipulations, and adm ssions on file, together with the

®1t is unusual that the court held an evidentiary hearing and
then entered summary judgnent wi thout addressing the factua
i ssue of whether the deeds were forged.

4 Kentucky Rules of Civil Procedure.
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affidavits, if any, show that there is no genuine issue as to
any material fact and that the noving party is entitled to a
judgnment as a matter of law." The standard of review of a tria
court's granting of summary judgnent is "whether the trial court
correctly found that there were no genui ne issues as to any
material fact and that the noving party was entitled to judgnent

as a matter of |aw " Scifres v. Kraft, Ky. App., 916 S.w2d

779, 780 (1996). W are to viewthe record in the Iight nost
favorable to the party opposing the notion and resol ve al

doubts in its favor. Steelvest, Inc. v. Scansteel Service

Center, Inc., Ky., 807 S.W2d 476, 480 (1991).

KRS 413.120(12) states, in pertinent part:

The foll ow ng actions shall be commenced
within five (5) years after the cause of
action accrued:

(12) An action for relief or damages on the
ground of fraud or m stake.

KRS 413. 120 is subject to the provisions of KRS
413.130(3), which reads in pertinent part:

In an action for relief or damages for fraud
or mstake, referred to in subsection (12)
of KRS 413. 120, the cause of action shal

not be deenmed to have accrued until the

di scovery of the fraud or m stake. However,
the action shall be commenced within ten
(10) years after the tinme of nmaking the
contract or the perpetration of the fraud.

We conclude that the trial court erred in determning

that KRS 413.120(2) and KRS 413.130(3) barred appellant from
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asserting his claim Under the ruling of the trial court,

Mtchem had no nore than ten years to assert a claimthat his
interest in property had been transferred by a forged deed or
el se he would | ose his interest in the property. W disagree.

“A forged deed is void.” Lincoln Building & Loan

Ass’n v. Cohen, 292 Ky. 234, 238, 165 S.W2d 957, 960 (1942).

“[A] forged deed is absolutely void and is ineffectual for any

purpose.” Lowher Ol & Gas Co. v. McCQuire, 189 Ky. 681, 684,

225 S.W 718, 719 (1920). “[A] claimof title under a void
deed, although recorded, [will not] ripen into a fee by | apse of
time, nor will limtations run against the owner of record in

favor of a claimnt not in possession.” Kypadel Coal & Lunber

Co. v. MIlard, 165 Ky. 432, 443, 177 S.W 270, 275 (1915).

Further, “[a] nere claimof title, even of record, unacconpani ed
by an adverse holding, wll not start the statute.” Id.

I f appellant proves to the satisfaction of the court
that the deed conveying his interest to Ms. Rucker was forged,
then the deed was void. |If the deed was void, appellant would
not have had to assert his interest in the property within any
time period. W do not believe that a forged deed nmay becone
valid sinply by the passing of a period of tine.

First Bank relies on the case of Skaggs v. Vaughn, Ky.

App., 550 S.W2d 574 (1977). Citing Hollified v. Blackburn, 294

Ky. 74, 170 S.W2d 910 (1943), the court in Skaggs hel d that
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“Ial]s a general rule, the recording of a deed obtained by fraud
is notice to the grantor, and the grantor nust bring an action
to set aside the deed within five years after the recordi ng of
the deed, or within ten years of the execution of the deed,

whi chever is earlier.” Skaggs, 550 S.W2d at 577. However, the
facts in Skaggs are distinguishable fromthe facts in this case.

In Skaggs, the party claimng to be defrauded
initially asserted that he did not sign the deed. However, the
appel l ate court concluded that his assertions were not
sufficient to raise the issue of forgery. 1d. at 576. The
court then held that the renaining i ssue was “whet her the
statute of limtations bars that portion of the conpl aint which
al l eges that the execution of the deed was obtained by fraud,

m st aken and undue influence.” 1d. The court concluded that
the action was barred. The significant difference in the Skaggs
case and in this case is that in this case there was a fact

i ssue concerni ng whet her appell ant signed the deed. In Skaggs,

t he court concluded that the deed had not been forged.

Finally, we note that Mtchemdid not raise the
argunment in his brief or before the trial court that the deed
was void due to his alleged forged signature. Rather, he
acknow edged in his brief that the statute of limtations relied
upon by the circuit court was applicable. 1In review ng

Mtchenis pro se argunents, we note that they are sonewhat vague
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and often unconvincing. However, Mtchemdid raise the issue
that the deed was forged and that summary judgnent was not
appropri ate.

When considering a sunmmary judgnment on appeal, this
court gives no deference to the trial court since fact findings

are not at issue. Stewart v. University of Louisville, Ky.

App., 65 S.W3d 537, 540 (2001). Rather, we nust determ ne
whet her First Bank was entitled to judgnent as a matter of |aw

See Scifres v. Kraft, Ky. App., 916 S.W2d 779, 781 (1996).

Al t hough for reasons different fromthose asserted by Mtchem
we agree with himthat First Bank was not entitled to summary
j udgnent .

We vacate the summary judgnent of the circuit court
and remand the case for a decision on the nerits.”>

ALL CONCUR
BRI EF FOR APPELLANT: BRI EF FOR APPELLEE

Robert N. MtchemJr., pro se Kevin B. Sciantarell
Beaver, West Virginia Loui svill e, Kentucky

5Since atrial was held before the conm ssioner, it does not
appear that a newtrial wll be necessary.



