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BEFORE: COVBS AND McANULTY, JUDGES; M LLER, SEN OR JUDGE.!
McANULTY, JUDGE: Donald Crowe (Crowe), who ultimately pleaded
guilty to two counts of first degree trafficking in a controlled
substance and one count of being a persistent felony offender in
the first degree, appeals fromthe trial court’s dism ssal of

his notion made under RCr 11.42 to vacate his judgnent and

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.580.



sentence on the basis of ineffective assistance of counsel. On
appeal, Crowe argues that his trial counsel was ineffective in
failing to nove to disqualify Crowe’s forner counsel from
representation of Crowe’ s co-defendant. Because we concl ude
that Crowe has failed to denonstrate that the representation by
his fornmer attorney was personal and substantial, resulting in
t he communi cation of privileged information, we affirmthe tria
court’s dism ssal and further deny Crowe’s alternative request
for an evidentiary hearing.

On January 22, 1997, Appellant and his co-def endant
Carl a Hopper were seated on their |iving roomcouch watching
tel evi sion when police officers forcibly entered the honme to
execute a search warrant. During the search, the police found
damagi ng evi dence. Consequently, the Cark County grand jury
i ndi cted both Crowe and Hopper on May 30, 1997.

Crowe’s indictnent consisted of the follow ng charges:
Counts I-111, Trafficking in a Controlled Substance in the First
Degree; Counts IV-V, Possession of a Controlled Substance in the
First Degree; Count VI, Possession of a Firearmby a Convicted
Fel on; and Count VII, Persistent Felony O fender in the First
Degree. During a June 19, 1997 Pre-Trial Conference, the court
granted Appellant’s notion to sever Count VI as well as the
Conmmonweal th’s notion to amend Count 111 to include “in the

course of conmtting this offense the defendant possessed a
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firearnf. However, on June 23, 1997, as a result of a plea-
bargai n agreenent, the Commobnweal th del eted the anended | anguage
of Count 111, and Appellant pleaded guilty to Counts I, IlIl, and
VIT.

During the court’s 37-mnute plea colloquy with Crowe,
Crowe acknow edged he had reviewed the evidence in the case, was
present in the Pre-Trial Conference and had the opportunity to
hear the discussions related to the evidence. Crowe al so
acknow edged that he had fully discussed the indictnent and
facts alleged by the Commonwealth with his attorney; he
understood his rights; he was not coerced to enter his plea; and
the entry of the guilty plea was in his best interest. Crowe
met with his attorney the night before, and the court granted
Crowe the opportunity to confer with his attorney that norning.
When asked if he had any questions for the court, Crowe
responded, “There was, but | forgot them” Moreover, Crowe
acknow edged that counsel had done all he could do to represent
him Crowe did not offer a defense for the specific counts. On
July 10, 1997, the court sentenced Crowe to two twenty-year
concurrent sentences. Had Crowe proceeded with trial, he faced
a mnimum sentence of twenty years and a maxi num sentence of
life inmprisonnment.

Initially, Jennifer Hall represented both Crowe and

Hopper during a prelimnary hearing. However, due to conflict,
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the court appointed Clay Bedford to represent Hopper. However,
since Bedford was already representing Ctowe in an action in
Powel | County, Bedford suggested that Hall resune representation
of Hopper, and Bedford would instead represent Crowe in the
Clark County action as well. Hall agreed.
Crowe did not appeal his conviction. However, on
April 18, 1998, Crowe, pro se, filed a RCr 11.42 notion to
vacat e judgnent and sentence. The court appointed counsel and
permtted Crowe | eave to supplenent the notion. Crowe all eged
he was deni ed effective assi stance of counsel through:
1. Counsel’s deficiency in failing to challenge
effectively the search and seizure in Crowe’s
resi dence;
2. Counsel’s ineffectiveness as to the anendnent of
t he charge;
3. Counsel’s deficiency as to the guilty plea;
4. Counsel’s duty to investigate; and
5. Cunul ative Error
On Decenber 11, 2000, the court granted an evidentiary
heari ng regardi ng the inadequacy all eged by counsel’s failure to
chal I enge the execution of the search warrant and, after setting
forth its reasoning in a 12-page order, denied relief for

Crowe’s remaining clains. On July 23, 2001, after conducting an



evidentiary hearing on the search warrant issue, the court
denied Crowe’s claimin its entirety. This appeal foll owed.

Crowe raises two issues on appeal. First, Crowe
argues that his trial counsel was manifestly ineffective in
failing to nove to disqualify Crowe’s forner counsel from
representing Crowe’ s co-defendant, thus requiring a reversal of
Crowe’s conviction. Second, Crowe argues that the record does
not refute his claimthat his plea was involuntary because of
counsel’s incorrect advice; thus his conviction and sentence
shoul d be vacated and remanded for an evidentiary hearing.

The test for proving ineffective assistance of counse

is set out in Strickland v. Washington, 466 U. S. 668, 104 S. C.

2052, 80 L. Ed. 2d 674 (1984). The Strickland test requires

Crowe to show trial counsel’s performance was deficient, and

this deficient perfornmance prejudiced his defense. Strickl and,

466 U.S. at 687, accord Gall v. Conmonweal th, Ky., 702 S.W2d 37

(1985) .

The two-prong Strickland test also applies to

chal l enges to guilty pleas based on ineffective assistance of

counsel. See H Il v. Lockhart, 474 U. S. 52, 106 S. C. 366, 88

L. Ed. 2d 203, 210 (1985). Crowe nust show the attorney’s
performance was deficient, and the attorney’s ineffective
performance affected the outconme of the plea process. See id.

“I'n other words, in order to satisfy the ‘prejudice’
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requi renent, the defendant nust show that there is a reasonable
probability that, but for counsel’s errors, he would not have
pl eaded guilty and woul d have insisted on going to trial.” Id.

at 59; Sparks v. Commonweal th, Ky. App., 721 S.W2d 726, 728

(1986) .

Generally, the burden of proving a Sixth Arendnent
viol ation rests on the accused, but sone circunstances are “so
likely to prejudice the accused that the cost of litigating
their effect in a particular case is unjustified.” United

States v. Cronic, 466 U S. 648, 658, 104 S. C. 2039, 2046, 80

L. Ed. 2d 657 (1984). In this case, Crowe alleges that tria
counsel was manifestly ineffective in failing to nove to
di squalify Crowe’s former counsel fromrepresentation of his co-
defendant. In support, Crowe cites SCR 3.130(1.9), which
st ates:
A |l awyer who has formerly represented a client in
a matter shall not thereafter:
(a) Represent another person in the sane or a
substantially related matter in which that
person’s interests are materially adverse to the
interests of the forner client unless the forner
client consents after consultation[.]
In further support, Crowe asserts that the Sixth Anendnent
“requires a careful inquiry by the trial court” and
disqualification of a forner attorney if his/her participation

was “personal and substantial resulting in the comunication of

privileged information[.]” Witaker v. Commonweal th, Ky., 895




S.W2d 953, 955-57 (1995). No prejudice need be shown. See id.
at 956. Instead, the focus of a reviewing court “is on the
degree of the relationship established between attorney and
client during the course of the representation.” 1d.

Crowe alleges that Hall’ s prior representation of him
during a prelimnary hearing was substantial and persona
participation in his case and that her |ater representation of
hi s co-defendant was prejudicial to his interests; and
therefore, Bedford s failure to nove for her disqualification
constituted ineffective assistance of counsel. Despite Crowe’s
argunent, we do not believe that Hall’'s continued representation
of Crowe’ s co-defendant after the prelimnary hearing was a
violation of SCR 3.130. Hall never took part in any action
agai nst Crowe since plea agreenent rather than trial resolved
Crowe’ s case. Had the case gone to trial, Crowe’s claimmy
have had nerit.

Mor eover, Witaker, a direct appeal case, does not say
that some prior representation warrants automatic
di squalification of former counsel. The court instead remanded
the issue for an evidentiary hearing to determ ne the depth to
whi ch the attorney/client relationship was established. Further

action is warranted only in instances where the relationship was

found to have been substantial. See Witaker, 895 S. W2d at

956.



The purpose of RCr 11.42 “is to provide a forumfor
known gri evances, not to provide an opportunity to research for

grievances.” GIlliamv. Comonwealth, Ky., 652 S.W2d 856, 858

(1983). In order to prevail, “the novant nust aver facts with

sufficient specificity to generate a basis for relief.” Lucas

v. Commonweal th, Ky., 465 S.W2d 267, 268 (1971).

Crowe has made a specific conplaint in his allegation
that counsel was ineffective in failing to nove to disqualify
hi s co—defendant’s counsel. However, the basis of his claimis
that she knew “inportant issues” fromthe prelimnary hearing
that she later used against him W believe that this statenent
is sinply too vague to provide a basis for relief.

Since Hall did not participate in any action agai nst
Crowe and Crowe’s notion is non-specific as to Hall's persona
and substantial involvenent, Crowe has failed to denponstrate a
conflict, and no further action is necessary. As a result,

Crowe has failed to establish the first prong of the Strickl and

test, that his counsel’s assistance was deficient.

Crowe’ s second argunent is that he did not enter his
guilty plea voluntarily because he was not aware of its
seriousness and finality. Mreover, the record cannot refute
the voluntariness of his plea; therefore an evidentiary hearing
on the issue is required. In support of this argunment, Crowe

asserts that his trial counsel led himto believe that entering
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a guilty plea at the tine was not permanent. |In addition,
Crowe’ s trial counsel convinced Crowe that he woul d have grounds
to set aside his guilty plea in the near future, apparently by
filing an RCr 11.42 notion. Mreover, Crowe alleges that had
his trial counsel not msled himin this way, he would not have
entered a guilty plea and woul d have proceeded to trial.

“Where, as here, a defendant is represented by counse
during the plea process and enters his plea upon the advice of
counsel, the voluntariness of the plea depends on whet her
counsel s advice was wthin the range of conpetence demanded of

attorney’s in crimnal cases.” Hll v. Lockhart, 474 U S. at

56, 106 S. C. at 369 (internal citation and quotation marks
omtted). Moreover, “an attorney may, after maki ng an adequate
investigation, in good faith and in the exercise of reasonable

j udgnment, advise his client to plead guilty.” Quarles v.

Commonweal th, Ky., 456 S.W2d 693, 694 (1970). In this case,

had Crowe gone to trial, he potentially could have received a
life sentence. Instead, as a result of the plea agreenent,
Crowe received a twenty-year sentence.

“The validity of a guilty plea depends ‘upon the
particular facts and circunstances . . . including the
background, experience and conduct of the accused.’ In other
words, the validity of a guilty plea is determ ned not by

reference to sone nagic incantation recited at the tine it is
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taken but fromthe totality of the circunstances surroundi ng

it.” Kotas v. Commonweal th, Ky., 565 S.W2d 445, 447 (1978)

(internal citations omtted).

On June 23, 1997, Crowe pleaded guilty to Counts I,
11, and VIl in a 37-mnute colloquy. Crowe appeared before the
court having al ready been convicted of seven felonies. As the
trial court pointed out in its order which denied Crowe post-
conviction relief on certain grounds, Crowe even corrected the
court on the date and | ocations of his felony record as set
forth in the persistent felony offender count of the indictnent.
During the colloquy, Crowe acknow edged that his trial counse
had done all he could do to represent himincluding providing an
expl anation of his rights as well as the charges and evi dence
against him He further acknow edged that he was not coerced to
enter his plea, and the entry of the guilty plea was in his best
interest. Considering the totality of the circunstances and
Crowe’ s background, experience and conduct, we hold that his
guilty plea was nade in a knowing and intelligent manner.

Appel I ant believes that he is entitled to an
evidentiary hearing on the issues that he has raised, nanely
i neffective assistance of counsel and entry of his guilty plea
involuntarily. However, an evidentiary hearing is required if
there is a “material issue of fact that cannot be concl usively

resolved, i.e., conclusively proved or disproved, by an
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exam nation of the record.” Fraser v. Commonweal th, Ky., 59

S.W3d 448, 452 (2001). Because our exam nation of the record
establ i shes that Crowe received effective assistance of counse
and gave his guilty plea voluntarily, an evidentiary hearing is
not required. As Crowe offers no other issues of fact in

support of his clains, we affirmthe trial court’s dism ssal of

his notion and alternatively deny his request for an evidentiary

heari ng.
ALL CONCUR
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