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BEFORE: JOHNSON AND KNOPF, JUDGES; AND M LLER, SPECI AL JUDGE.‘*

JOHNSON, JUDGE: Kim and Scott Reece have appeal ed from an order
entered by the Hart G rcuit Court on August 14, 2001, which
caused interlocutory judgnents entered on Novenber 7, 2000, and
January 25, 2001, to becone final and appeal abl e pursuant to CR
54.02. Having concluded that the trial court did not err by
ruling that certain parol evidence was inadm ssible, that the

nmerger doctrine applies, that the | ease was not subject to

! Senior Status Judge John D. Mller sitting as Special Judge by
assi gnment of the Chief Justice pursuant to Section 110(5)(b) of the Kentucky
Consti tution.

2 Kentucky Rules of Givil Procedure.



reformati on, and that an equitabl e nortgage had not been created,
we affirm

The undi sputed facts are as follows: The appell ees,
Stacy and Phillip Blevins, own a honme |ocated in Munfordville,
Kentucky. In February 1997 the Bl evins decided to sell their
house due to Phillip=ss status in the military.® Shortly
thereafter, Kim Reece noticed a for sale sign on the Bl evinses:
property and decided to make an inquiry. Kimnmet with Stacy on
three separate occasions. As a result, on Septenber 9, 1997, the
parties entered into an agreenent titled ALEASE(l whi ch purported
to govern the parties: relationship concerning the house over the
following three years.?

In particular, the docunent identified the Reeces as
t he ALESSEES) and t he Bl evinses as the ALESSORSI. Under the
headi ng ARENT( t he docunent further provided that the Reeces
agreed to pay rent in the sum of $420.19 per nonth for a term of
three years. Separate headi ngs were al so included for ATaxes,(
Al nsurance@ and AUtilities@. According to the terns of the |ease,
the Bl evins were responsible for all real estate taxes and
i nsurance. The Reeces were responsible for all the utilities,

including but not limted to Ayard upkeep and simlar type

3 M. Blevins was to be stationed in Italy for three years.

4 The Reeces continually refer to the contract as a Apurchase agreement.
The Bl evi nses, however, refer to the docunent as a Alease.i W agree with the
latter interpretation and will refer to the docunment as a | ease or rental
agreenent.



expenses[.]@ Most inportantly, the | ease contained a provision
subtitled AOPTI ON TO PURCHASE, § which provi ded as foll ows:

If the LESSORS during the termof this
| ease or within six nmonths fromthe
expiration of sane, determne to sell the
prem ses | eased hereby, they shall give the
LESSEES the first right to purchase sane for
the price of sixty-five thousand dollars
($65,000.00). |If the LESSEES purchase the
prem ses, the purchase price shall be reduced
by all rental paynents nmade hereunder and the
cost, as evidenced by witten receipts, al
of repairs and mai ntenance, paid by the
LESSEES. Said purchase price shall be paid
wthin thirty days of the witten
notification by the LESSEES of their
acceptance of the offer of sale, the LESSORS
shall then execute a general warranty deed to
the LESSEES. In the event the prenises are
not sold by the LESSORS to the LESSEES, the
LESSORS shall fully reinburse the LESSEES for
the costs of all repairs and mai ntenance
performed by themduring the termof this
| ease.

A di spute has arisen over the nature and neaning of this
agr eenent .

As provided for in the | ease, the Reeces nade nonthly
paynents for three years, totaling $15,126.84. Six nonths prior
to the expiration of the | ease, however, Kim Reece contacted
Stacy Blevins to discuss the status of their agreenent. Stacy
informed Kimthat she did not intend to sell the property and
t hat she intended to nove back into the house upon the expiration
of the | ease. The Reeces were unhappy wth this news since they
wer e under the assunption that they woul d be exercising their
Aoption to purchasel once the termof the |ease had expired. On

July 19, 2000, the Reeces filed this action and demanded specific



performance of the alleged Apurchase agreenent@® and that their
paynents be adjudged an equitable nortgage on the property.?®

The Reeces argued before the trial court that despite
the express terns of the | ease, the contract was actually a
pur chase agreenent whereby the Bl evinses were providi ng owner -
financing of the purchase price of the property for the first
three years.® The Reeces clainmed that the parties agreed on a
sale price of $65,000.00, with the Reeces to make nonthly
paynments of $420.19 for 3 years, all of which would be applied to
t he purchase price. According to the Reeces, at the end of the
third year they were to obtain bank financing and pay-off the
bal ance of what they owed the Bl evinses. The Reeces further
clainmed that it was their understandi ng and belief based upon
prior negotiations with the Bl evinses that the provision in the
| ease granting themthe Aoption to purchasefl was the neans by
whi ch the Bl evinses were financing the sale of the property. The
Reeces argued that they never woul d have signed the docunent had
they realized it was nerely a rental agreenent. The Bl evinses
denied the claimthat the agreenment they entered into with the

Reeces was anything nore than a rental agreenent which contai ned

5Inthe alternative, the Reeces demanded conpensation for any repairs
and mai ntenance performed on the property. The issues concerning conpensation
for repairs or maintenance perfornmed by the Reeces during the termof the
| ease, however, still remain for adjudication by the trial court and are not a
subj ect of this appeal.

® Kim Reece also clains that Stacy Bl evins never mentioned that the
parties were entering into a nmere rental agreenent.



a provision granting the right of first refusal to the Reeces, if
and only if the Blevinses decided to sell the prem ses.

On Septenber 11, 2000, the Reeces noved the trial court
for a judgnent on the pleadings, which was deni ed by an order
entered on Novenber 7, 2000.° The Bl evinses subsequently filed
their owm notion for judgnent on the pleadings, which was granted
by the trial court by an order entered on January 25, 2001.% The
order contained the foll ow ng | anguage:

The Court finds that the subject Lease, at

page 4, granted only a right of first refusal

to the Plaintiffs, not an absolute option to

pur chase and that no Aequitabl e nortgagel was

created thereby. The Court further finds

t hat parol evidence is inadm ssable, that the

nerger doctrine applies, and the Lease is not

subject to reformation

In an effort to make a record for appeal, the Reeces
pl aced certain avowal testinony in the record on July 16, 2001.
The avowal testinony contained Ki m Reecess account of the

negoti ati ons that took place between her and Stacy Bl evins. The

avowal testinony also contained the testinony of certain third

" The standard for a judgment on the pleadings is simlar to the
standard for summary judgnent as the noving party nmust admit, for purposes of
the notion, the truth of his adversaryzs well-pleaded allegation and, also
the untruth of all of his allegations which have been denied by his adversary.
See Archer v. Citizens Fidelity Bank & Trust Co., Ky., 365 S.W2d 727, 729
(1963). Applying this criterion, the trial court reviewed the Blevinses
averments as set forth in their answer and concluded that they had effectively
denied the allegations set forth by the Reeces in their conplaint.

8 The trial court did, however, find that as a matter of |aw the portion
of the |ease pertaining to reinmbursement for any maintenance and repairs
performed by the Reeces stated a cause of action and the Bl evinses’ notion for
j udgrment on the pleadings was therefore denied as it related to that issue.
However, as stated in note 3, any issues concerning conpensation for repairs
or mai ntenance performed by the Reeces during the termof the | ease are not a
subj ect of this appeal



persons as to the nature of their dealings with the Bl evinses.”®
On July 23, 2001, the Reeces noved the trial court to grant a
final judgnment pursuant to CR 54.02(1) upon all clains that had
been previously adjudicated. The trial court granted the Reeces’
nmoti on on August 14, 2001. This appeal followed.

The Reeces argue on appeal that they were induced by
fraud or mstake to enter into an agreenent with the Bl evinses
whi ch was not what they understood it to be. Thus, the Reeces
claimthe trial court erred by failing to find either that the
Bl evi nses shoul d have been required to convey the property to
them or that the paynents nade under the terns of the |ease
created an equitable nortgage.® The Reeces further argue that
the trial court erred by ruling that parol evidence was
i nadm ssabl e and that the agreenent was not subject to
ref ormati on.

The Reeces claimthat the portion of the | ease denoted
ACPTI ON TO SELL@ shoul d be held unenforceable as a matter of |aw
as the paynents nade under the agreenent entitled themto
ownership of the property, or, at |east, an equitable nortgage

agai nst the property. The Reeces rely on the follow ng | anguage

° The Reeces have expressed their desire to present this parol evidence
before the finder of fact in an effort to denpnstrate that the witten
agreenent entered into on Septenber 9, 1997, did not enbody the actua
agreenent between the parties.

0 1n their appellate brief, the Reeces appear to raise two separate
argunents. The Reece's first claimthat the portion of the | ease granting the
Bl evinses the option to sell should be held unenforceable as natter of |aw
The Reeces further claimthat their payments under the agreenment created an
equi tabl e nortgage. These argunents, however, raise the sane equitable



from Sebastian v. Floyd, ' in primary support of this

proposition:
When a typical installnment |and contract

is used as the neans of financing the

pur chase of property, legal title to the

property remains in the seller until the

buyer has paid the entire contract price or

some agreed-upon portion thereof, at which

time the seller tenders a deed to the buyer.

However, equitable title passes to the buyer

when the contract is entered. The seller

hol ds nothing but the bare legal title, as

security for the paynent of the purchase

price.
The Reeces argue that the sane equitable principles enunciated in
Sebasti an should apply to their case. W disagree because we
conclude that their reliance on Sebastian is clearly m splaced as
t hat case centered around a forfeiture clause in an Ainstall ment
| and sal e contract.@'> The factual distinctions between the
Ainstal I ment |and sale contract@ in Sebastian and the rental
agreenent in the instant case are critical.

The buyer in Sebastian paid an initial down paynent
whi ch consisted of 26 percent of the purchase price.*® The
Reeces did not pay a down paynent. The buyer in Sebastian al so

paid i nsurance and real estate taxes on the property.* The

principl es.

11 Ky., 585 S.W2d 381, 382 (1979) (citing Henkenberns v. Hauck, 314 Ky.
631, 236 S.W2d 703 (1951)).
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Reeces sinply paid Arent@ as was agreed upon in the | ease. W
conclude that to extend the hol ding of Sebastian by analogy to
the instance case as urged by the Reeces would constitute a gross
m sapplication of the aw. Accordingly, the Reeces Aequitable
nort gage@ argunent is not supported by the |aw and i s hereby
rejected. ®

In their second assignnent of error the Reeces claim
the trial court erred by ruling ab initio that parol evidence was
i nadm ssable. This argunent is prem sed upon the Reeces:
contention that in cases of fraud or m stake the nerger doctrine
does not apply and parol evidence is adm ssible. According to
t he Reeces, the agreenent entered into on Septenber 9, 1997, did
not enbody the actual agreenent between the parties because it
was based on fraudul ent m srepresentati ons nmade by Stacy Bl evins.
The argunent follows that the trial court=s refusal ab initio to
admt parol evidence effectively precluded the Reeces from
establishing the alleged fraud. W agree with the Reeces
statenent of the law pertaining to the adm ssibility of paro
evi dence, however, we take issue with their application of the

law to the present case. Nonethel ess, before addressing the

15 The Reeces also cite Bays v. Mahan, Ky., 362 S.W2d 732, 733 (1962),
in support of the proposition that a contract will be construed agai nst the
party who caused the docunent to be prepared. Bays, however, also stands for
the proposition that words contained in a contract shall be accorded their
ordi nary neani ng unl ess the context requires otherwise. Sinply put, the
agreenent in question did not contain any vague or anbi guous terns which could
possibly lead a court to adjudge the Reeces the beneficiary of an equitable
nortgage on the property.




nmerits of the Reeces: argunent, we nust first turn our attention
to a procedural issue raised by the Bl evinses.

The Bl evinses claimthat the Reeces failed to allege
fraud or mstake in their pleadings. The Blevinses further
assert that by failing to allege fraud or m stake before the
trial court, the Reeces are precluded fromraising the issue on
appeal. Thus, we nust determ ne whether the Reeces’ conpl ai nt
sufficiently sets forth a cause of action for fraud or m stake.
The civil rules governing pleadings provide the starting point
for our analysis. CR 8.01 states as foll ows:

A pl eadi ng which sets forth a claimfor

relief, whether an original claim

counterclaim cross claim or third-party

claim shall contain (a) a short and plain

statenment of the claimshow ng that the

pl eader is entitled to relief and (b) a

demand for judgment for the relief to which

he deens hinself entitled. Relief in the

alternative or of several different types may

be demanded.

Nuner ous cases have dealt with this provision of the civil rules
and it has becone a well settled principle that pleadings are to
be given a liberal construction in Kentucky.® Moreover, since
the adoption of the current Rules of Cvil Procedure, it is not
necessary to state a cause of action with the technical precision

previously required.! A conplaint need only give fair notice of

a cause of action and the relief sought.®®

16 See McCollumv. Garrett, Ky., 880 S.W2d 530, 532-33 (1994); and Pike
v. George Ky., 434 S.W2d 626, 627 (1968).

7 Cincinnati, Newport & Covington Transportation Co. v. Fischer, Ky.,




Accordingly, we nowturn to the face of the conplaint,
wherei n paragraphs 4 and 5 are particularly relevant:

4, That it was the know edge, intent, and
under st andi ng of the parties when they
contracted for and entered into the agreenent
that they were, in fact, entering into a
contract of purchase and sale wherein all the
Plaintiffs: paynents were to be applied

t owar ds paynent of the purchase price, and

wi t hout which the Plaintiffs would not have
entered into said agreenent. That the credit
the Plaintiffs were to receive against the
purchase price constitutes an Aequitable
nortgage@ in favor of the Plaintiffs on the
subj ect property.

5. That in reliance on the Defendants[’]

prom se that the parties had a contract for

purchase and sal e of the subject property,

the Plaintiffs perforned significant repairs

and mai ntenance to the subject property.

While the terns Afraud@ or Ami stakel did not appear in
t he conpl aint, such an omission is not fatal. As the forner

Court of Appeals stated in Mirphy v. Torstrick,® A[f]ailure to

use the word >m stake:- in a pleading does not deprive the pleader
of the right to rely on m stake when the sense of the |anguage in

t he pl eadi ng enconpasses mistake.@ In the case sub judice, the

conplaint clearly alleged that based upon certain oral prom ses,
the Reeces entered into a witten agreenent with the Bl evinses.
The conplaint further alleged that in the absence of such

prom ses, the Reeces never woul d have signed the agreenent.

357 S.W2d 870, 872 (1962).

18 Security Trust Co. v. Dabney, Ky., 372 S.W2d 401, 407 (1963).

19 Ky., 309 S.W2d 767, 769-70 (1958).

10



Thus, at a bare mninumthe conplaint sufficiently set forth a
plea of mistake or fraud in entering into the agreement.?°

In arriving at this concl usion, we recognize the
provi sions of CR 9.02 which nmandate that all avernents of fraud
or m stake be stated with particularity. The Aparticularity(@
commanded by CR 9.02, however, does not require mnute attention
to detail.? It is enough to plead the tine, the place, the
substance of the false representations, the facts m srepresented,
and the identification of what was obtained by the fraud.?? W
concl ude that the Reeces have net this burden. Moreover, our
conclusion finds support in the fact that Kentucky courts have
consistently interpreted the civil rules as facilitating
decisions on the nerits, rather than making determ nati ons based
on technicalities.?

Thus, we will now consider the nerits of the Reeces’

claimthat since they have alleged fraud or m stake concerning

20 In addition, the Blevinses did not seek a nore definite statenent of
the conplaint as permtted under CR 12.05.

2L Al Tl he rule [CR 9.02] requiring pleading of fraud and mistake with
particularity is to be considered in light of the entire spirit of nodern
pl eadi ng whi ch | ays enphasis upon short, concise and direct pleading.@ Scott
v. Farners State Bank, Ky., 410 S.w2d 717, 722 (1966)(citing United States v.

Dittrich, 3 F.RD. 475 (D.Ky. 1943)).

22 ARul e requiring that avernments of fraud be made with particularity
does not require textbook pleading of all elenents of fraud but requires
nerely that plaintiff set forth facts with sufficient particularity to apprise
defendant fairly of charges against him@ Scott, supra (quoting Uni on Mitua
Lifelns. Cov. Sinon, 22 F.R D. 186 (D.E. Pa. 1958)).

23 AExcept for tinely filing, at both the trial and appellate |evel
rul es should be applied to provide for a just determination on the merits,
rather than to use a technicality to work a forfeiture.f§ Wst v. Coldstein,
Ky. 830 S.W2d 379, 384 (1992).

11



the parties: agreenent that the trial court erred by ruling that
parol evidence was not adm ssible to prove the agreenent was

i nduced by certain fraudulent or m srepresented statenents. The
Bl evi nses argue that any evidence of prior negotiations is barred
by the parol evidence rule as such negotiations were nerged into

the final witten docunent.?

The Bl evinses claimthat allow ng
the Reeces to introduce parol evidence in this case would
“underm ne the entire foundation of contract |aw”

The parol evidence rule had been described as foll ows:

When two parties have made a contract and

have expressed it in witing to which they

have both assented as the conplete and

accurate integration of that contract,

evi dence, whether parol or otherw se, of

ant ecedent under standi ngs and negoti ati ons

will not be admtted for the purpose of

varying or contradicting the witing.?
The parol evidence rule, however, is not absolute and exceptions
do exist. For exanple, a party may generally introduce extrinsic
evidence of illegality, fraud, duress, mstake, or failure of
consi deration.?® Consequently, the Reeces argue that parol
evi dence is adm ssible herein because it would establish that the
agreenent was induced by certain fraudulent or m staken

representations nmade by the Bl evinses. W disagree.

24 The Blevinses cite Brown v. Union Central Life Insurance Co., 241 Ky.
514, 44 S. W 2d 514, 523 (1931), in support of this proposition

% Johnson v. Dalton, Ky., 318 S.W2d 415, 417 (1958) (quoting Corbin on
Contracts, " 573, p. 215).

26 See Childers & Venters, Inc. v. Sowards, Ky., 460 S.W2d 343, 345
(1970); and Hopkinsville Mdtor Co. v. Mssie, 228 Ky. 569, 571, 15 S.W2d 423,
424 (1929).

12



The Reeces fail to recognize that the nere
nonperformance of a parol proni se does not render evidence of
that prom se adm ssible. Simlarly, a case for the adm ssion of
par ol evidence nmust be predicated upon nore than a nere show ng
that one of the parties to a witten contract clained that
certain representations by the other party were made and shoul d
be bi ndi ng even though they were not incorporated into the
witten agreenent.?’

The appellant in Mario=s Pizzeria, Inc. v. Federal Sign

and Signal Corp.,?® alleged that it was fraudul ently induced to

enter into a witten | ease contract by reason of an ora
representati on by the appellee.?® Wiile the president of the
corporation conceded that prior to signing the contract he read
and even protested the ternms of the agreenent, he maintained that
he only signed the agreenent based upon an oral prom se of the
appel l ee, effectively altering the terms of the agreement.3 The
oral representation was not incorporated into the witten
agreenent; the appell ee denied having nade the oral prom se; and

t he | ease was cl ear and unanbi guous concerni ng the point on which

27 See 37 AmJur.2d, Fraud and Deceit, * 480 (2001).

28 Ky., 379 S.W2d 736 (1964).
2% |d. at 737-38.

30 |d. The contract was a | ease agreenent providing for the use of an
el ectric sign. The appellant wanted the option to purchase the sign at the
end of the |lease period. The witten agreenent, however, contained no such
provi si on.

13



the parol evidence was sought to be introduced. Accordingly, the
former Court of Appeals concluded that there was no genui ne issue
of material fact to be tried.3!

In arriving at this conclusion, the Court nade
reference to Anmerican Jurisprudence on Fraud and Deceit and
adopted the foll ow ng annotati ons:

23 Am Jur., Fraud and Deceit, Sec. 38, p.
799, states the rule as foll ows:

It is a general rule that
fraud cannot be predicated upon
statenments which are prom ssory in
their nature when nmade and which
relate to future actions or
conduct, upon nere failure to
perform a prom se—nonperfor mance of
a contractual obligation—er upon
failure to fulfill an agreenent to
do sonething at a future tine or to
make good subsequent conditions
whi ch have been assured. Such
nonper f ormance al one has frequently
been held not even to constitute
evi dence of fraud.

In 24 Am Jur., Fraud and Deceit, Sec. 267, at
page 107, we find the follow ng statenent

whi ch we believe should be applicable to the
i nstant case:

But since fraud cannot be
predi cated nerely upon
nonper f ormance of a prom se, and
t he parol evidence rule cannot be
defeated by sinply claimng that
t he prom ses nmade were fraudul ent
if they are not such as the | aw
recogni zes as fraudulent, the nere
nonper f ormance of a parol prom se
does not render evidence of the

31 |d. at 740. The judgnment appealed fromwas an award of summary
judgrment (CR 56.03) granted in favor of the appell ees.

14



prom se adm ssi bl e as agai nst the
interdiction of the parol evidence
rule. To hold otherw se would
amount virtually to an abrogation
of such rule. Furthernore, a case
for the adm ssion of parol evidence
does not appear on a show ng nerely
that one of the parties to a
witten contract understood
erroneously that certain
representations of the other party
woul d be bindi ng even though they
were not incorporated in the
contract as prepared. ®

The reasoning fromMario' s Pizzeria applies to the case at bar:

the Reeces had read the witten agreenent, they had protested its
terms and were thoroughly famliar with its contents but
neverthel ess signed it, and they now attenpt to rely upon an ora
prom se which was not perforned. The nonperformance of this

all eged oral pronmise by the Bl evinses does not constitute

evi dence of fraud and the parol evidence rule cannot be defeated
by the Reeces nerely making the allegation.

The | ease agreenent in the case sub judice was clear

and unanbi guous concerni ng the point on which the parol evidence
was sought to be introduced. The agreenent was | abel ed ALease(
inlarge letters at the top and throughout the docunent and the
parties were identified as LESSORS and LESSEES in all capital
letters. |In addition, the |line containing the Reeces: signatures
was | abel ed LESSEES. Mbreover, the section of the docunent

titled AOPTION TO PURCHASE(l cl early delineated the rights of both

%2 |d. at 740 (quoting 24 Am Jur., Fraud and Deceit, " 267, p. 107).
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parties. Pursuant to the terns of the agreenent, the Reeces were
nerely granted the right of first refusal to purchase the
property, if and only if the Blevinses determned to sell the
prem ses. The Bl evinses were never under any obligation to sel
the property. Accordingly, the trial court did not err by ruling
that the parol evidence offered by the Reeces was inadm ssabl e as
a matter of |aw

The Reeces: argunents pertaining to reformation are
simlarly without nmerit since they cannot denonstrate by clear
and convincing proof that the witten agreenent does not enbody
t he actual agreenment between the parties because of a nutual
m stake or a m stake on the part of one party and fraud on the

part of the other.3

Accordingly, the ruling of the trial court
was correct as a matter of |aw
For the foregoing reasons, the orders of the Hart

Circuit Court are affirned.

ALL CONCUR

BRI EF AND ORAL ARGUMENT FOR BRI EF AND ORAL ARGUMENT FOR
APPELLANT: APPELLEE

33 As noted above, the Reeces claimthat the trial court=s refusal to
permt parol evidence precluded them from neeting the burden of proof
necessary to reformthe agreenent. Assuming arguendo, however, that the paro
evi dence proffered by the Reeces is admissible, such evidence still fails to
rise to the level of proof necessary to reforma clear and unanbi guous
contract. See Hyden v. Gissom 306 Ky. 261, 206 S.W2d 960, 266-67 (1947) and
Mayo Arcade Corp. v. Bonded Floors Co., 240 Ky. 212, 41 S.W2d 1104, 1108-09
(1931).
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M ke N chol s Danny J. Basil
Munf ordvill e, Kentucky d asgow, Kentucky
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