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JUDGE. !

BARBER, JUDCE: Appellant, Thomas Wade Wat ki ns (\Wat ki ns),
appeal s the trial court’s vacation of an order requiring a
resentencing after its initial determ nation that resentencing
was necessary. W affirmthe determ nation of the Jessam ne

Circuit Court.

! Seni or Judge John D. Mller sitting as Special Judge by assignnent of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution and
KRS 21.50.



In an earlier RCr. 11.42 appeal, Watkins appealed his
convi ction of second degree persistent felony offender. This
charge was based on an unrelated crimnal conviction in Texas.
Wat ki ns argued in post-judgnment proceedi ngs that defense counse
had been ineffective when he failed to object to introduction of
docunents fromthe Texas case as those docunents had not been
aut henticated. The Court of Appeals found that counsel’s
failure to object prejudiced Watkins. This Court renanded the
case for review of the authenticity of the docunents. The tria
court held a hearing on 2/25/00 and determ ned that Watkins
shoul d be resentenced.

A year later, the Commonwealth filed a notion stating
that the Texas crim nal docunents had been properly certified in
1992, when the trial was held, and that therefore no
resent enci ng was necessary. The Conmonweal th cl ainmed that the
aut henti cation for the Texas docunments was “found” in a box of
docunents fromthe trial. The boxes containing evidence were
not nonitored fromthe date of trial until 1994. 1In 1994, the
boxes were given to the court reporter to keep. In 2001, the
Commonweal th retrieved the boxes fromthe court reporter. It
was at that point that the prosecutor clained to have found that
the trial exhibits had actually been properly authenticated at

trial.



Based upon the statenent by the prosecutor that
aut henti c docunents had been found, the Commonweal th asked t hat
the trial court change its earlier determ nation that Watkins
shoul d be resentenced. Watkins objected to the Comobnweal th’s
request. Watkins argued that the trial court was bound by the
earlier Court of Appeals opinion, and could not fail to hold a
sentenci ng hearing. Wtkins also objected to the Cormonweal th’s
claimto have found evidence showi ng authenticity of the Texas
docunents. Watkins asserts that the claimto have found
evidence at this late date is suspect. Watkins additionally
argues that the Commonwealth’s |lack of diligence in |locating the
docunents which allegedly authenticated the Texas conviction bar
reliance thereon.

The Commonweal th argues that when the prosecutor
bel atedly reviewed the rel evant sentencing exhibits, he
determ ned that the Texas docunents had been authenticated at
the time of trial. The Conmmonwealth clains that both parties
and the appellate court were operating under a “m sconception”
when they reviewed the Texas judgnent and did not find it
certified as authentic. The Commonweal th clains that when the
docunments were introduced at the original trial and sentencing,
they were, in fact, authenticated. The Commonweal th bases this
argunment on the claimthat the prosecutor found authenticated

copies in the boxes of trial record.



Wat ki ns asserts that even if the Texas docunents were
authenticated at the tine of trial, the fact that the
Commonweal th did not raise that issue on appeal, or at the
hearing follow ng remand, bars the trial court from denying him
a resentencing hearing. He argues that the |aw of the case
doctrine prevents the trial court fromaccepting the earlier
sentencing as valid. The Commonweal th denies that the | aw of
t he case doctrine applies, as the authentication of the
docunents was not an issue determ ned by | aw on appeal, but
rather a fact shown on the face of the docunents. The
Commonweal th argues that a resentencing hearing will sinply
result in the sane sentence for Watkins, as the Texas docunents
were treated as authentic at the original sentencing, and were
found to be authentic upon later review. The Comonweal t h
asserts that the trial court was correct in denying a
resentencing. W affirmthe trial court’s finding that the | aw
of the case doctrine does not apply here to require a new
sent enci ng.

The Conmonweal th contends that there is a sufficient
chain of custody to show that the docunents the prosecutor found
in the box were actually part of the trial record. The
Commonweal th cites to testinony of the prosecutor and enpl oyees
in the prosecutor’s office who were present at the tine the box

was opened, and observed di scovery of the trial exhibits show ng
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aut henti cati on of the Texas conviction. The Conmonweal t h argues
that a perfect chain of custody is not required for

adm ssibility of the evidence. See: Rabovsky v. Commonwealth,

Ky., 973 SSW2d 6, 8 (1998). Evidence that is clearly
identifiable and distinguishable requires no chain of custody

proof. Beason v. Commonweal th, Ky., 548 S.W2d 835 (1997). The

trial court found that the docunents at issue had, in fact, been
properly authenticated at the tinme of trial and sentencing, and
found no reason to hold another sentencing hearing. W affirm
the trial court’s determ nation.

BUCKI NGHAM JUDGE, CONCURS

M LLER, SENI OR JUDGE, DI SSENTS AND FI LES SEPARATE
OPI NI ON.

M LLER, SENIOR JUDGE, DISSENTING | dissent. | would
remand this case with directions to void the PFO conviction and

re-sentence on the underlying convictions.
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