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BEFORE: COVBS AND DYCHE, JUDGES; AND POTTER, SPECI AL JUDGE.?!
POTTER, SPECI AL JUDGE: This is an appeal by Garr Keith Hardin
froman order of the Meade Circuit Court denying his notion for
post-conviction relief pursuant to Kentucky Rules of Crim nal
Procedure (RCr) 11.42. For the reasons stated below, we affirm

On April 5, 1999, Rhonda Wal ford’s body was di scovered
in arural area of Meade County. She had been stabbed nunerous

times. Following a police investigation, Hardin and his co-

! Seni or Status Judge John Wods Potter sitting as Special Judge by assignment
of the Chief Justice pursuant to Section 110(5)(b) of the Kentucky
Constitution.



def endant, Jeffrey Cark, were indicted on charges of nurdering
Wal ford

In March 1995, followi ng a seven-day jury trial,
Hardin and C ark were each found guilty of murder and sentenced
to life inprisonnment. On August 9, 1996, the Kentucky Suprene
Court rendered an unpublished opinion affirmng Hardin’'s
convi cti on.

On August 30, 1999, Hardin filed a notion for post-
conviction relief pursuant to RCr 11.42. The notion all eged
that, for various reasons, Hardin had received ineffective
assi stance of counsel at trial. On June 14, 2001, the Grcuit
Court entered an opinion and order denying the notion without a
hearing. This appeal followed.

Appel I ant contends that his trial counsel was
deficient in three respects. First, that trial counsel failed
to properly investigate the background of a jailhouse infornmnt
who was called to testify that co-defendant C ark confessed to
murdering Wal ford. Second, that trial counsel failed to hire an
i ndependent nedi cal expert to establish the tine of death with
precision. And lastly, that trial counsel failed to properly
object to the introduction of evidence that Hardin had on
occasi ons engaged in satanic practices. Further, Hardin alleges
that, at mnimum the G rcuit Court should have given hima

hearing on his allegations of ineffective assistance of counsel.



In order to prevail in an RCr 11.42 proceedi ng, the
movant nust first allege in the notion specific facts that if
true would entitle himto relief. RC 11.42(2). 1In order to
establish ineffective assistance of counsel, the novant nust
satisfy a two-part test showing: (1) that counsel's perfornance
was deficient and (2) that the deficiency resulted in actua

prejudice affecting the outconme. Strickland v. Washi ngton, 466

US 668, 104 S. C. 2052, 80 L. Ed. 2d 674 (1984); Gall wv.

Commonweal th, Ky., 702 S.W2d 37 (1985), cert. denied, 478 U S

1010, 106 S. C. 3311, 92 L. Ed. 2d 724 (1986). Unless the

novant makes both show ngs, he cannot prevail. Strickland, 466

US at 687, 104 S. C. at 2064. The specific facts alleged in
the notion nust show that trial counsel’s performance was
deficient and that absent the errors by trial counsel there is a
reasonabl e probability that the jury woul d have reached a

different result. Norton v. Commonwealth, Ky. 63 S.W 3d 175,

177 (2001). The burden of proof is upon the novant to show t hat
he was not adequately represented by trial counsel. Jordan v.

Conmmonweal th, Ky., 445 S.W2d 878, 879 (1969).

In determ ni ng whet her counsel was ineffective, a
reviewi ng court nust be highly deferential in scrutinizing
counsel 's performance, and the tendency and tenptation to

second- guess nust be avoided. Harper v. Commonweal th, Ky., 978

S.W2d 311 (1998). W nust look to the particular facts of each

-3-



case and determ ne whether the acts or om ssions were outside
the wi de range of professionally conpetent assistance. Id.
For a notion to be denied without a hearing the record nust
concl usively disprove the novant’s allegations or otherw se

prove that he is not entitled to relief. Fraser v.

Commonweal th, Ky., 59 S.W 3d 448, 452 (2001).

Hardin's first allegation of ineffective assistance is
that trial counsel failed to properly investigate Comonweal t h
wtness Cifford Capps. Capps, a fornmer cellmate of Hardin's
co-defendant Clark, testified at trial that C ark had confessed
to the crine while they were in jail together. After the trial,
but before the case was appeal ed, Hardin di scovered that Capps
had witten a letter which could have been used to inpeach
Capps’ trial testinony. The Commonweal th had not produced the
letter during pretrial discovery, and Hardi n made an
unsuccessful notion for a new trial based upon the failure of
the Comonwealth to produce the letter. The denial of this
notion was appeal ed along with the trial verdict.

Inits opinion affirmng Hardin' s conviction, the
Suprene Court specifically addressed whet her the production of
the letter and the perjury it may have inplied “could in any
reasonabl e |ikelihood have affected the judgnent of the jury”

and held that it would have not:



In his appeal to this Court, Appellant takes
great liberties in his description of Capps’
testinony. A reviewof the tria
proceedi ngs indicates that while Capps did
acknow edge that O ark, on two occasions,
confessed to the nmurder, he did not so
directly state that Appellant also
participated in the crine. Appellant makes
much of the fact that Cark’s adm ssion, as
rel ated by Capps, “by innuendo referred to
[Appellant].” Appellant’s Brief, at 21.
However, such intinmati on does not convince
us “that the perjury, if such it be, ‘could
in any reasonable |ikelihood have affected
t he judgnent of the jury.’” Cope v.
Commonweal th, Ky., 645 S.W2d 703, 705
(1983). Moreover, while the trial court, in
denying the defense’s notion for a directed
verdict, specifically relied upon the
testinmony of Capps, it characterized this
evidence with respect to Appellant as “nore
margi nal in nature.” 1In addition, defense
counsel, on cross-exam nation of Capps, was
able to bring out that the informant, who
had first been jailed in April of 1992 to
serve an eventual fourteen year sentence,
gave his statement of Clark’s confession to
police on Decenber 2, 1992 and was then
parol ed later that nonth. As Capps’ parole
was | ater revoked, defense counsel also
guestioned the informant’s notives in
testifying at trial, as he was again up for
parole in a couple of nonths. As such, we
cannot conclude that any such newly

di scovered evidence relied upon here by
Appel  ant “woul d with reasonabl e certainty
have changed the verdict if a newtrial was
granted.” G bbs v. Commonweal th, Ky. App.,
723 S.W2d 871, 876 (1987). (Enphasis
added) .

Hardin v. Commonweal th, 95-SC-461-MR, Slip Op. at 14 - 15.

Pursuant to Strickland, in order to show i neffective

assi stance of counsel, the novant nust show that there is a



"reasonabl e probability" that the jury would have reached a

different result. Norton, supra, at 177. This “reasonable

probability” standard corresponds to the “reasonabl e |ikelihood”
standard applied by the Suprenme Court on direct appeal. Since
the Suprenme Court has already ruled on the issue, Hardin cannot

relitigate it here, see Commonwealth v. Tamme, Ky., 83 S.W3d

465, 468 (2002), and his claimthat he received ineffective
assi stance because trial counsel failed to uncover the letter
must fail because the deficient performance, if any there was,

did not affect the outconme of his trial. Strickland, supra. W

woul d further note that an issue raised and rejected on direct
appeal may not be relitigated in an RCr 11.42 proceedi ng by
claimng it anmounts to ineffective assistance of counsel,

Sanders v. Commonweal th, Ky., 89 S.W3d 380, 385 (2002), which

is precisely what Hardin is attenpting to do with respect to the
Capps issue.

Hardin’s second all egation of ineffective assistance
is that trial counsel failed to hire an i ndependent nedi ca
expert to establish the tinme of Walford' s death. At trial the
state nedical examner testified that the victimhad died in the
“early norning hours” of April 2, 1992. It appears to be
Hardin’s theory that an independent nedi cal exam ner could have

established the tinme of death with nore precision, which



presumably woul d have placed the death at a tine for which
Hardin had an alibi.

The novant in an 11.42 notion nust allege the grounds
for relief with particularity. He nust “state specifically the
grounds on which his sentence is being challenged and the facts

on which [he] relies.” RC 11.42(2); Stanford v. Commonweal th,

Ky., 854 S.W2d 742, 748 (1993). Here, Hardin has made no
attenpt to show that an expert even exists who could establish
the precise tine of death - - perhaps because he has not been
able to locate a witness who woul d provi de such testinony.
Hardin has thereby failed to denonstrate a specific factua
basis for his claimthat trial counsel was ineffective for
failing to produce such a witness. Conclusory allegations which
are not supported by specific facts do not justify post-
conviction relief under RCr 11.42; noreover, RCr 11.42 is not
intended to serve the function of a discovery deposition.
Sanders at 385. Hardin may not rely on trial counsel’s failure
to hire an expert witness to challenge his sentence.

Hardin’s | ast argunment concerning ineffective
assistance is that trial counsel was deficient because he did
not join in his codefendant’s unsuccessful notion in |imne
objecting to the introduction of evidence of satanic practices.
However, trial counsel did object to the introduction of this

evidence at trial, and the propriety of admtting the evidence
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was an issue on appeal. The Suprenme Court ruled that the
evi dence was properly admtted:

It was the prosecution’s theory that this
killing was part of a satanic ritual;
therefore, at trial, the Conmmonweal t h

i ntroduced into evidence a satanic bible and
ot her occult-related objects found at
Appel I ant’ s resi dence, as well as other
itenms, such as witings and drawi ngs done by
Appel I ant. Appel | ant makes nuch of the fact
that the prosecution was allowed to

i ntroduce this evidence even though two
expert witnesses called by the Commonweal th
indicated that the victimwas not killed in
a ritualistic nurder or satanic sacrifice.
Appel | ant adds that he had admitted to
police to having previously been involved in
satani c practices. Appellant also objects
to the introduction, by the Comonweal th, of
a nunber of photographs of pocket and
hunti ng kni ves which were taken from
Appel I ant’ s residence pursuant to the
execution of the search warrant, as none of
t he knives were ever alleged to have been
associated with the nurder. Appell ant
argues that the probative value of all of
this evidence was outwei ghed by the
potential for prejudice. Chunbler v.
Conmonweal th, Ky., 905 S.W2d 488 (1995).

Di sposing of this latter issue first, we
conclude that the itens at issue anobunted to
nore than, as Appellant woul d descri be,
“character type evidence of [Appellant]
which |acks a legitimte connection to the
crime charged . . . . " Appellant’s Brief,
at 8. Wile Appellant is accurate to note
that in Chunbler we determ ned that the

adm ssion of certain evidence unrelated to
the crime charged was inproper, such a
hol di ng does not apply to the case at bar.
As it was the Cormonwealth’s theory that the
victims stabbing death occurred pursuant to
a satanic cerenony, certainly proof as
related to Appellant’s involvenent in this

- 8-



“religious” practice was relevant to the
crime for which he stood accused. Rel evancy
determ nations rest heavily in the

di scretion of the trial judge and will not
be overturned absent a show ng of abuse of
such discretion. dens Falls Ins. Co. v.
Qgden, Ky., 310 S.W2d 547 (1958); G een
River Electric Corp. v. Nantz, Ky. App., 894
S.W2d 643 (1995). W find that no such
abuse of discretion occurred here in the

i ntroduction of either the satanic itens or,
al though in a closer situation, in that of

t he phot ographs of the knives.

Hardin v. Commonweal th, 95-SC-461-MR Slip Op. at 2 — 4.

I nasmuch as the Suprene Court determined in the direct
appeal that the satanic worship evidence was adm ssi bl e at
trial, this allegation of ineffective assistance fails under

both prongs of Strickland. Further, we again note that an issue

rai sed and rejected on direct appeal nmay not be relitigated in
an RCr 11.42 proceeding by claimng that the i ssue anmounts to

i neffective assistance of counsel. Sanders, supra.

Finally, because the record concl usively disproves
Hardin’s all egations of ineffective assistance or otherw se
proves that he is not entitled to relief, the Grcuit Court
properly denied his notion without an evidentiary hearing.

Fraser, supra, at 452.

For the foregoing reasons the order of the Meade
Circuit Court denying the appellant’s notion for RCr 11.42
relief is affirmed.

ALL CONCUR
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