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BARBER, JUDCE: We are asked to decide whether the trial court
abused its discretion in excluding causation testinony from
plaintiff:s expert witnesses in this nedical negligence case. W
conclude that it did and vacate the order dism ssing plaintiff:s

conplaint for failure to present sufficient causation evidence.

'Seni or Status John D. Mller, sitting as Special Judge by assignnment of the
Chi ef Justice pursuant to Section 110(5)(b) of the Kentucky Constitution.



We shall refer to the record only as necessary to
resolve the issue before us. The Appellant, LaSchaun Scott
(AScott@), filed a conplaint in McCracken Crcuit Court against
the Appellee, David L. Ginmes, MD., a Paducah gynecol ogi st (ADr.
Ginesf). Scott alleged that oral contraceptives he had
prescri bed as hornone repl acenent therapy (AHRT() were a
substantial factor in causing her to suffer a debilitating
stroke. Scott explains that she initially presented to Dr.
Ginmes with conplaints of heavy and irregul ar nenstrual bl eeding
and pelvic pain. At that tinme, she was 46 years ol d, obese, was
post - ki dney transplant, and for sone tine had suffered from high
bl ood pressure, high cholesterol and high triglycerides. She
alleges that Dr. Gines did not ascertain her chol esterol or
triglyceride levels and did not recognize that she was taking a
medi cation, Pravachol for high cholesterol and triglycerides.
Scott clainms that she was not informed of alternative treatnents
or risks of the nedication Dr. Gines prescribed.

Five days prior to the June 4, 2001 trial date, Dr.
Ginmes filed a notion in limne requesting a Daubert? hearing to
determne the adm ssibility of evidence from Scott:s experts,
Robert Young, M D., a board-certified ob/gyn, and Thomas Dodd,

M D., a board-certified famly practitioner. On June 6, 2001,
the hearing was conducted outside the juryzs presence. Ruling
fromthe bench, the trial court excluded causation testinony

from both physicians, |eaving Scott Aadmittedly . . . with only

2 Daubert v. Merrell Dow Pharnaceuticals, Inc., 509 U S. 579, 113 S.Ct.2786,
125 L. Ed. 2d 469(1993).



t he sonewhat weak causation testinony of John G ubbs, MD.,@ her
treating neurologist. The trial court proceeded to dismss the
conpl aint and di scharge the jury. By witten order, entered
June 18, 2001, the trial court determ ned Athat the evidence to
be presented by Plaintiffz=s expert wtnesses, Drs. Dodd and
Young, wWith respect to whether or not Defendant:s actions were a
substantial factor in causing Plaintiffz=s injuries, failed to
conformto the standards i nposed by KRE 702, Daubert . . . and
Mtchell v. Commonwealth, Ky., 908 S.W2d 100(1995)0.% On June
28, 2001, Scott filed a notion to vacate and set aside the
judgnment, and to set aside the order granting the notion to
excl ude Drs. Young and Dodd:s testinony. |In support thereof,
Scott relied upon Jahn v. Equine Services, Inc.% and also
subm tted a newspaper article appearing one week after the
Daubert hearing about the risks of HRT. The trial court denied
Scott:=s notion

On appeal, Scott asserts that: The trial judge abused
his discretion in excluding the subject causation testinony, and
erred in dismssing her conplaint for |lack of sufficient
causation evidence, after granting the Daubert notion. Scott
seeks reversal and remand with direction that her avowal
exhi bit, Guidelines for Winens Heal thcare, a publication of the
Anmerican Coll ege of Qobstetricians and Gynecol ogi sts (AACOX), be

admtted into evidence at the next jury trial.

3 Overruled in part by Fugate v. Com, Ky., 993 S.wW2d 931 (1999).

4 233 F.3d 382 (6" Gir. 2000)



The standard of review of a trial court=s evidentiary
rulings is abuse of discretion. Goodyear Tire and Rubber Co. v.
Thonpson.® Scott explains that for purposes of the Daubert
hearing, the trial court considered the hearing testinony of Dr.
Young, supplenented by his discovery deposition, and Dr. Dodd:-s

deposition. The trial court stated that it:

did not have any doubt on the qualifications
of either Drs. Dodd or Young to testify
regardi ng standard of care . . . The rea
struggle in a case like this. . . is that in
order to get the claimto the jury requires
solid scientific evidence on the science.
That, not a reasonabl e degree of nedica
certainty, that this nethod of treatnent
caused it B- caused this stroke but that B-
from someone who specifically has scientific
evi dence that they have created or helped to
generate or been a party to a study | nean
nost of what |=ve heard so far B- | mean

ot her than what you:ve got in your ACOG book
is the study that created the warning
panphl et that everybody has read into the
record pretty nmuch, and those studies go
back to the 70-s and the contrary evi dence
has conme, of course, fromthe Defendant and
that is that those studies were done in

Engl and by researchers who | ater found or

t hat he, according to his testinony, the

wi dely accepted in the nmedical community
today is the fact that they didnst take into
account snoking on -- in the participants
and the ones that snoked stroked and the
ones that didnst didnst. And we are talking
about rmuch bi gger doses according even to

Pl aintiff=s nedi cal professionals, of those
drugs, that estrogen and the progesterone,
and whatever all it is. |I:ve |earned nore
about | adies problens in this case than | B-
than in a few B- and none of it sounds |ike
it-s pleasant, but |I fail to find in this

5 Ky., 11 S.W3d 575 (2000).



matter that either of the experts for the
Plaintiff, and that | would say are
certainly conpetent to testify as to
standard of care, | do believe that they
fail the Daubert test in terns of testifying
as to causation in this matter. So as a
result of that finding I would -B |1 would
strike any portion of their testinony as to
causati on.

(Enphasi s added).

Daubert, adopted in Mtchell, supra, requires that the
trial judge determ ne whether the expert is proposing to testify
to scientific know edge that will assist the trier of fact to
understand or determne a fact in issue. The trial court nust
make a prelimnary assessnent of whether the reasoning or
nmet hodol ogy underlying the testinony is scientifically valid and
whether it can be applied to the facts in issue. Lower courts
shoul d | ook at whether the scientific know edge has been tested,
whet her it has been subject to peer review and publication, the
known rate of error, and whether the evidence has a particul ar
degree of acceptance in the relevant comunity.?®

Scott submits that the trial court:=s requirenent
regardi ng the Asci encefl was applied w thout the appropriate
Daubert flexibility. Scott explains that Dr. Young, a
practicing board certified ob/gyn, was famliar with published
studi es B al though unable to recall their exact nanmes B which
supported his opinion. Dr. Young also relied upon three Apeer
revi ened@ nedical authorities, nanely R chard P. D ckey, Mnagi ng
Contraceptive Pill Patients; the ACOG Cuidelines for Wnens
Heal th Care; and Leon Speroff, Robert H @ ass and Nathan G

® Mtchell, supra, N. 3, at 101-02.



Kase, Cdinical Gynecol ogi c Endocrinology and Infertility. Dr.
Young believed that the oral contraceptives were a substantia
causative factor in Scott:s stroke.

Dr. Dodd, Scott:s other expert, is a board-certified
famly practitioner with experience treating stroke patients as
wel | as obstetric/gynecol ogical patients. Dr. Dodd-s reviewed
literature’ with respect to the prescribing of oral
contraceptives that assisted himin formng his opinion in this
case. Questioned about his opinion that oral contraceptives
contribute to the risk of stroke, Dr. Dodd explained that there
i s Auni versal know edge of the subject@ which he obtained from
his Aentire education, all the way from nedi cal school through
resi dency and practice, conferences that you attend, literature
that we read. This isnt new. It is inthe P.D.R@® (Enphasis
added) .

Dr. Dodd was famliar with various studies dealing
wth the use of oral contraceptives. He was questioned about
hi gher dosage pills used in past studies, in particular about a
comment ® that there were reasons to re-exanine the association
bet ween cardi ovascul ar effects and oral contraceptive use,
because dosages of estrogen and progesterone were higher in the
60-s and >70:s, when the studies were carried out. The trial

court appeared to have considered this when ruling on the

" As outlined in Appendix AF@ to Scott:=s brief.
8 Physi ci ans: Desk Reference

® Appearing in Lancet, Alschenmic Stroke and Conbined Oral Contraceptives,
Results of an International Milti-Center Case Control Study.@



matter, but does not appear to have considered Dr. Dobbs:

response --

The statement as far as it goes is okay.
What we are omitting in this case is that is
not what she was given. She was given the
hi ghest dose of Ovral available. She was

gi ven the highest dose of Provera avail able.
It wasnst until the last nonth she was given
t he | ower dose pill.

| think what | dont want to | eave unstated
Is that the progesterone is a thronboenbolic
nmedi cation, as well as the estrogenic pills.
That starting back in Septenber she [Scott]
was started on a daily dose, high dose of
progesterone. Then to the Ovral, not only

t he hi ghest dose, three a day and two of
them for nine days . . . These are maxi hum
doses.

Dr. Dodd was asked if, within a Areasonabl e degree
of medi cal probability,@ the birth control pills prescribed for
Scott were a substantial factor in causing her stroke. He
testified that Alb]Jirth control pills by thensel ves have been
shown to have an increased risk factor for stroke. So when you
add risk factors to sonmeone who already has risk factors [as did
Scott], collectively it gets pretty high and the probability
increases with each of . . . those nunerical nmultipliers. Yes,
| think birth control pills were a contributor to her enbolic
phenonenon.

Scott draws our attention to Jahn v. Equi ne Serivces,
PSC, 1° a case involving a claimof veterinary medical negligence

Bin particular, the death of a horse several hours after surgery

10 233 F.3d 382 (6" Gir. 2000).



to correct a pal ate displacenent. According to the autopsy
report, the aninmal was in shock and had henorrhage of the brain
and spinal cord, etiology uncertain. The specific cause of
death was not ascertained. A pre-surgery evaluation reflected
t he presence of nasal discharge and a fibrinogen [ evel of 600.

One of the plaintiff:=s expert w tnesses, Dr. Mindy, a
practicing vet with extensive experience treating and di agnosi ng
horses, had never perfornmed the surgery in question. The
plaintiff:-s other expert, Dr. Robbins, was a practicing vet
specializing in horse nedicine, who had taught |arge ani nal
surgery. Both Dr. Mundy and Dr. Robbins testified that the
nasal discharge and fibrogen |l evel were signs of infection or
i nfl ammati on, and provi ded cause for delaying the surgery. Both
vets agreed that anesthesia, given to a horse with an infection,
could | ead to shock and death. Dr. Robbins believed that the
horse had been given an overdose of anesthesia; Dr. Mindy
believed that the ani mal had gone into shock foll ow ng the
surgery and had fallen and hit his head, causing the henorrhage
in the brain

The district court ruled, sua sponte, that the
testinony of Drs. Mundy and Robbi ns was i nadm ssi bl e under
Daubert, leaving the plaintiff w thout causation testinony, and
the case was dismssed. The U S. Court of Appeals for the Sixth
Crcuit concluded that exclusion of the proffered testinony was
i mproper. Noting that proximate causati on nust be established

by expert testinony in a nedical negligence case in Kentucky,



the Court exam ned Federal Rule of Evidence 702 and the trial
court=ss role in insuring that the proffered testinony is rel evant
and reliable. '

Quoting from Daubert and Kumho Tire Co., Ltd. v.

Carni chael ,® the Court explained that an expert is not required
to testify what is known to a certainty; rather, an expert nust
only state an inference or assertion derived fromscientific
method. The reliability threshold is satisfied where the expert
uses the sane |level of intellectual rigor in the courtroom as
used in practice in his or her field, whether the testinony is
based upon professional studies or personal experience. Experts
are granted wide latitude in their opinions, including those not
based upon firsthand know edge, so | ong as those opinions have Aa
reliable basis in the know edge and experience of the

di sci pline. **

In Jahn, the lower court had determ ned that expert
testinony froma vet who had never perforned the surgery in
guestion was i nadm ssible. On appeal, the Court held that the
| ack of hands-on famliarity with the surgery was not rel evant

to aruling on the admssibility of the expert:s testinony

1 The federal rule is identical to KRE 702, and provides: Alf scientific,
technical, or other specialized know edge will assist the trier of fact to
understand the evidence or determine a fact in issue, a witness qualified as
an expert by know edge, skill, expertise, training, or education, may testify
thereto in the formof an opinion or otherw se.

12 Jahn, supra, N.10, at 388.
13526 U.S. 137, 119 S. . 1167, 143 L.Ed.2d 238 (1999).

4 Daubert, supra, N. 2, 509 U.S. at 592.



regardi ng pre-operative and post-operative nonitoring. The
central issue was whether the defendant had caused or failed to
prevent the aninmal:=s untinely death. |In order to be adm ssible
on the issue of causation, the expert is not required to
elimnate all other possible causes of the injury. Although the
experts admttedly did not know the cause of death, both
identified what they believed to be the probable cause of death.
The |l ower court had found the experts: testinony suspect, because
it contradicted that of the pathol ogist. On appeal, the Court
stated that conparing two pieces of evidence to determ ne which

is the nore credible should not be considered when ruling on

Rul e 702 admissibility.! Awether [the horse] . . . was
suffering froman undi agnosed i nfection and whether . . . [the
defendant] negligently failed to conduct further tests . . . are

guestions for the trier of fact, not for the district court to
answer when ruling on adm ssibility of expert testinony.g@ '°

W are not persuaded by Dr. Gines: attenpt to
di stinguish Jahn. To the contrary, we find the Sixth Crcuit:=s
anal ysis applicable to the case sub judice. Both Drs. Young and
Dodd concl uded, based upon Scott:s nedical records, that she was
at risk for stroke. Based upon their education and experience,
and recogni zed nedi cal authorities, both physicians believed

that the oral contraceptives prescribed by Dr. Gines were an

additive risk and a substantial factor in causing the stroke.

15 Jahn, supra, N. 10, at 391.

% 1d. at 392.
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AMedi cal opi ni ons need not be unchall engeable in order to be
adm ssi ble. Medical experts are just w tnesses, and they need
not be purveyors of ultimate truth in order to be allowed on the
st and. @'/

Accordingly, we hold that the trial court erred in
ruling that the causation testinony of Drs. Young and Dodd
failed to neet the Daubert test. 1In light of our determnation,
we do not reach Scott:s second argunent.

Scott has requested renmand with direction that the
ACOG publication be admtted into evidence at the next jury
trial. KRE 803 (18) provides that |learned treati ses are not
excl uded by the hearsay rules, even though the declarant is

avail able as a w t ness:

Learned treatises: To the extent called to
the attention of an expert w tness upon
cross-exam nation or relied upon by the
expert witness in direct exam nation,
statenents contained in published treatises,
periodi cal s, or panphlets on a subject of

hi story, nedicine, or other science or art,
established as a reliable authority by the
testinony or adm ssion of the witness or by
ot her expert testinony or by judicial
notice. If admtted, the statenents may be
read into evidence but may not be received
as exhibits.

Dr. Young laid a sufficient foundation to establish the ACOG
publication as a reliable authority. Dr. Gines has not nade
any argunent in his responsive brief to the contrary. Upon

remand, the ACOG Cuidelines for Wwnens Health Care shall be

7 1d., at 393.

11



adm ssible as a learned treatise to the extent called to the
attention of an expert w tness upon cross-exam nation, or to the
extent relied upon by Dr. Young, or other expert witnesses in

di rect exam nation, and statenments contained therein nmay be read
into evidence in accordance with 803 KRE (18).

We vacate the order of the McCracken G rcuit Court dism ssing

the plaintiff’s conplaint, and remand this case for a newtrial.

ALL CONCUR
BRI EFS FOR APPELLANT: BRI EF FOR APPELLEE
Len W QOgden, Jr. E. Frederick Straub, Jr.
Paducah, Kentucky Paducah, Kentucky
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