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BEFORE: BAKER, GUI DUG.I AND PAI SLEY, JUDCGES.
PAI SLEY, JUDGE. This is an appeal froman order entered by the
McCracken Circuit Court denying appellant’s notion for RCr 11.42
relief. For the reasons stated hereafter, we affirm

Appel I ant was indicted on charges of nurder, first
degree robbery, tanpering with physical evidence, hindering
prosecution or apprehension, and second degree persistent felony

of fender (PFO). The conmonweal th sought the death penalty.



After a jury returned a guilty verdict as to each of the charges
ot her than PFQO appellant and the commonwealth entered into
negoti ati ons which resulted in appellant entering a guilty plea
to those four charges, as well as the PFO charge, in exchange
for avoiding the death penalty. |In accordance with the
commonweal th’ s recomrendati on, the court sentenced appellant to
serve life without parole for 25 years for the nurder

conviction. Due to the PFO conviction, appellant was al so
sentenced to serve enhanced terns of |[ife on the first degree
robbery conviction, and ten years each on the tanpering and

hi nderi ng prosecution convictions. The four sentences were
ordered to run concurrently. Appellant subsequently filed a
notion seeking an evidentiary hearing and RCr 11.42 relief. The
noti on was denied and this appeal followed.

First, appellant contends that a material issue of
fact exists as to whether his guilty plea was voluntarily
entered. W disagree.

It is undisputed that when entering his guilty plea
appel l ant indicated that except in regard to the conmonwealth’s
offer, “no one, including ny attorney, has prom sed ne any ot her
benefit in return for ny guilty plea nor has anyone forced or
threatened nme to plead “GUILTY.” He also verified that his plea
was “freely, knowi ngly, intelligently and voluntarily nmade.” He

now cont ends, however, that trial counsel “coerced himinto



pl eading guilty by using threats, prom ses and m sinfornmation.”
More specifically, appellant asserts that counsel advised him
that the jury would i npose the death penalty, and that he then
woul d be unable to see his famly or other visitors. Appellant
alleges that his famly exerted extra pressure on himto accept
t he plea of fer because counsel msinformed themthat they would
never again see appellant if the death penalty was i nposed.
Appel I ant al so asserts that because an unidentified | ocal
newspaper allegedly indicated posttrial that “the jury did not
believe it had heard the whole story,” one should assune that it
is “highly unlikely” that the jury would have recommended t he
death penalty if given the opportunity. Further, he conplains
t hat counsel provided ineffective assistance because he woul d
have becone eligible for parole in only twelve years, rather
than twenty-five years, if the jury had inposed a |life sentence
under the |law applicable to the 1996 mnurder.

Even if appellant’s allegations could be substantiated
in an evidentiary hearing, they would not entitle himto relief.
Appel lant sinmply pled guilty to the charges which he already had
been convicted of, as well as to a PFO charge agai nst which
there evidently was no defense. Wile the jury certainly could
have i nposed a | esser sentence than that inposed pursuant to the
pl ea bargain, there is nothing to say that the jury woul d not

have i nposed a harsher penalty, i.e., the death penalty, if



given the opportunity. Regardless of how one m ght view the
sentencing possibilities in hindsight, the fact remains that
there is no way to determ ne what sentence the jury would have
inmposed if left to reach that decision. Cearly, appellant nade
a calcul ated decision to agree to a plea bargain as part of the
strategy related to the trial. G ven the evidence adduced
regardi ng the circunstances of the crinmes, we cannot say that
trial counsel provided ineffective assistance in regard to
appel l ant’ s acceptance of a plea bargain which avoided the death
penalty and which resulted in the concurrent rather than
consecutive running of the four sentences.

Mor eover, al though appellant now clains that his plea
was coerced, his description of counsel’s and his famly’'s
efforts to persuade himto accept the offered plea bargain, even
if true, does not describe the type of pressure that nay be held

to affect the voluntariness of a plea. Cf. Cunni nghamv.

Comonweal th, Ky., 447 S.W2d 81 (1969). As appellant’s

all egations are insufficient to support his claimthat his plea
was i nvoluntary, he is not entitled to an evidentiary hearing on
thi s ground.

Appel I ant al so contends that he was afforded
i neffective assi stance because counsel did not object or tender
alternative instructions when the trial court failed to instruct

the jury regarding | esser included offenses of nurder, such as
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second degree nansl aughter or reckl ess hom ci de. However, our
review of the record does not show, and appellant does not cite
us to any evidence to show, that instructions as to such | esser
i ncl uded of fenses woul d have been supported by the evidence. It
follows, therefore, that trial counsel did not render
ineffective assistance by failing to tender or request such
alternative instructions, and the trial court did not err by
denying an evidentiary hearing as to this issue.

The court’s order is affirned.
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