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COVMONVEALTH OF KENTUCKY
TRANSPORTATI ON CABI NET APPELLEE

CPI N ON AND ORDER
1) DENYI NG APPELLANT:=S MOTI ON TO STRI KE APPELLEE:S
BRI EF AND GRANTI NG MOTI ON TO FI LE FI RST SUPPLENMENTAL BRI EF,
2) GRANTI NG APPELLEE:S MOTI ON TO FI LE SUPPLENMENTAL
BRI EF; 3) GRANTI NG APPELLANT:S MOTI ON TO FI LE
SECOND SUPPLEMENTAL BRI EF; AND
4) VACATI NG AND REMANDI NG

% %% %% *%x **

BEFORE: COMBS, GUI DUG.I, and SCHRODER, Judges.

COMBS, JUDCGE: Ceupel Construction Conpany, Inc. ("Geupel"), an
Chi o corporation, appeals froma judgnent entered on My 16,
2001, by the Franklin Grcuit Court in favor of the Commonweal th
of Kentucky Transportation Cabinet (the "Cabinet"). Followng a
bench trial, the court held that Geupel was not entitled to

paynent above the unit contract price for additional work that it



had perfornmed pursuant to its contract wwth the Cabinet. W
vacate and remand for an order of dism ssal.

On February 2, 1994, Ceupel and the Cabi net entered
into a construction contract for the grade, drain, and bitum nous
surfacing of 1.4 mles of the Maysville-Portsnouth Road in Mason
County, Kentucky. The contract obligated Geupel, as the genera
contractor, to drill, blast, and haul approximately 7.5 mllion
cubi ¢ yards of excavation material.

The contract was awarded to CGeupel according to a
conpetitive bidding process. In fornulating its bid, Geupel's
staff reviewed the Cabinet's plans and divided the project into
vari ous segnents according to the types of work to be perforned,
the nature and quantities of material to be excavated, and the
haul i ng di stances for the excavated material. However, the bid
docunent did not allow for the subm ssion of different unit
prices for the different types of excavation required for the
project. Instead, Ceupel estimated the cost for each segnent of
the work and submtted its bid for roadway excavation based upon
a wei ghted average for all of the work to be done.

Geupel 's bid took into account varying costs associ ated
with the relative difficulty of the different kinds of work to be
performed for the project. For exanple, the estimted cost of
the majority of the excavation work, referred to as "nass
excavation," was $1.61 per cubic yard. A limted but nore costly
type of excavation work, referred to as Atransverse benching, 0
was factored at $2.67 per cubic yard. As a result, the average
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unit price quoted in the bid sheet ambunted to $1.75 per cubic
yard.

As the project progressed, Geupel was directed by the
Cabi net to perform additional excavation. The extra work
i ncl uded the excavati on and renoval of 13,428 cubic yards of
materi al beneath the roadway grade originally fixed by the
Cabi net ("undercutting") and an additional 99,072 cubic yards of
transverse benching (the "benching"). According to Geupel, the
unit costs for these two types of additional work greatly
exceeded the $1.75 unit price originally quoted by Geupel inits
bid for the project. Accordingly, Geupel sought payment for this
addi ti onal excavation work at a rate considerably higher than the
contract price. It submtted two clains to the Cabinet's
Contracts Clainms Commttee for review

Conposed of seven engineers fromthe Division of
Construction, the Cabinet:s conmttee revi ewed information
relative to the claimand discussed the issues involved. After
its deliberations, it voted to deny Ceupel's clainms. Pursuant to
603 KAR! 2:015, Section 10, Geupel then pressed its clains
agai nst the Cabi net through the conplete adm nistrative process
provi ded for resolving road-rel ated contract disputes between the

Cabi net and contractors.

!Kent ucky Administrative Regul ati ons.



603 KAR 2: 015, Section 10, specifically provides "for
proceedi ngs in accordance with the provision of KRS? Chapter
13B." KRS Chapters 13A and 13B constitute Kentucky's version of
a nodel act referred to as the AAdnmi nistrative Procedure Act.(

Consi stent with the requirenents of KRS Chapter 13B,
Ceupel 's case was assigned to a hearing officer fromthe Ofice
of the Attorney General, Division of Administrative Hearings. An
extensi ve adm ni strative hearing was conducted on March 19-20,
1997. It was a full-blown, due process type hearing in which
Geupel was allowed to conplete discovery, to confront and cross-
exam ne adverse w tnesses, and to offer nunmerous docunents and
live testinmony into evidence before an inpartial decision-maker.

On Novenber 10, 1997, the hearing officer rendered his
Fi ndi ngs of Fact, Conclusions of Law, and a Reconmended Order.
The hearing officer concluded that Geupel was not entitled to
conpensati on exceeding the original unit contract rate of $1.75
for the additional work perforned as part of the project and
recommended that Geupel's clains for paynent at a rate exceedi ng
the unit contract price be denied. Geupel's exceptions followed.
On January 13, 1998, the Secretary of the Cabinet entered a fina
order denying Geupel's clains.

The Cabinet's regul ations specify that "[t] he
contractor shall have appeal rights pursuant to KRS Chapter 13B."

603 KAR 2: 015, Section 10(6). KRS 13B. 140 provides that al
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final orders of an agency shall be subject to judicial review
It directs an aggrieved party to institute an appeal of an
agency's final order by filing a petition for review in the
appropriate circuit court within thirty days after the final
order is mailed or delivered to the parties. Provision is also
made for the transmttal of the official admnistrative record.
KRS 13B. 150 directs the circuit court to reviewthe
final order without a jury and limts the scope of reviewto the
record. The parties' oral argunents and witten briefs may be
considered. The circuit court is not at liberty to substitute
its judgment for that of the agency as to the weight of the
evi dence on questions of fact, but it nay reverse the order C in
whole or in part C and renand the case for further proceedi ngs

if it finds that the agency's final order is:

(a) In violation of constitutional or
statutory provisions;

(b) In excess of the statutory
authority of the agency;

(c) Wt hout support of substantia
evi dence on the whol e record,

(d) Arbitrary, capricious, or

characterized by abuse of
di screti on;

(e) Based on an ex-parte comuni cation
whi ch substantially prejudiced the
rights of any party and |ikely
affected the outcone of the
heari ng;

(f) Prejudiced by a failure of the
person conducting a proceeding to
be disqualified pursuant to KRS
13B. 040(2); or

(9) Deficient as otherw se provided by
| aw.



Id. An aggrieved party may then appeal the final judgment to
this court in accordance with the Kentucky Rules of G vi
Procedure. KRS 13B. 160.

Instead of filing a petition for review of the
Cabinet's final order, Geupel filed a civil action in the
Franklin Grcuit Court. 1In its conplaint, Geupel clained to be
entitled to $132,901. 00 for the additional undercut work and
$91, 146. 00 for the additional transverse benching required for
conpletion of the project. Geupel alleged that jurisdiction and
venue were based on the provisions of KRS Chapter 45A

KRS Chapt er 45A, Kentucky's Model Procurenent Code,
provides that clains or controversies arising under contracts
bet ween and anong the Commonweal th and its contractors shall be
resol ved by the witten decision of the Secretary of the Finance
and Adm nistration Cabinet or his designee. KRS 45A 235.
Fol | owi ng an adverse decision, an aggrieved party may file a
civil action on the contract against the Comonweal th in Franklin
Circuit Court. KRS 45A.245(1). The action is to be tried by the
court sitting without a jury.

The Cabi net argued before the Franklin Circuit Court
t hat Geupel's action should proceed as an appeal pursuant to the
provi sions of KRS Chapter 13B, a process that would strictly
limt the court's review of the matter. Ceupel contended that
al though it had participated in a full admnistrative process, it

was entitled to a trial de novo pursuant to the provisions of the



Model Procurenment Code. The Franklin Crcuit Court agreed with
Ceupel, and the action proceeded under KRS Chapter 45A

Foll ow ng a bench trial, the Franklin Crcuit Court
concl uded that CGeupel was not entitled to be conpensated for the
additional work at a rate above the originally agreed upon
contract price. The court agreed with the Cabinet's position
t hat Geupel had been properly conpensated for the additional work
pursuant to the contract unit price of $1.75 per cubic yard of
excavation. GCeupel's conplaint was dism ssed, and this appea
f ol | oned.

Inits brief to this court, Geupel contends that the
trial court erred in its construction of the parties' contract.
The Cabi net argues that Ceupel's substantive argunent is
nmeritless. However, it maintains that the procedural issue as to
the nature of Geupel's conplaint involving jurisdiction over the
proceedings in the trial court is the dispositive and critica
poi nt for our review. The Cabinet contends that the Franklin
Circuit Court erred by permtting Geupel to proceed with an
original action pursuant to the provisions of KRS 45A. 145 rat her
than limting its reviewto the record of the admnnistrative
proceedi ng pursuant to KRS 13B. 150. W agree that this is the
issue that is properly dispositive of the dispute.

Concurrently with the filing of its reply brief, Geupe
filed a notion to strike the Cabinet's brief. Geupel contended
that the Cabinet engaged in argunent with respect to the
al l egedly erroneous procedural aspect of the circuit court's
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ruling. Geupel contended that that argunent should be stricken
as it had not been addressed in Geupel's brief. Moreover, Ceupe
contended that the Cabinet had forfeited this argunent by failing
to perfect a cross-appeal. 1In the alternative, Ceupel argued
that the five-page limt assigned to its reply brief by the Gvil
Rul es did not allow for a proper response to the Cabinet's
argunent and requested |leave to file its tendered suppl enent al
brief.

The Cabinet then filed its response and notion to file
its own supplenental reply brief. Accordingly, Ceupel filed a
response and an additional notion to file yet another
suppl enental brief. By order of the court, the notions were
passed to this nmerits panel for disposition.

Geupel principally contends that it had been blindsided
by the Cabinet's argunments relative to the procedural issue.
However, the Cabinet regarded the procedural question as a
critical issue before the trial court. 1In its supplenental
prehearing statenent, the Cabinet specifically announced its
intention to argue in this appeal that the Franklin G rcuit Court
had erred in allow ng an original proceedi ng under KRS Chapt er
45A. Additionally, in its designation of the record, the Cabinet
included "the entire transcript of the March 19, 1997

n3

adm ni strative hearing. The parties have been aware of the

SHowever, Geupel opposed the inclusion of this material in
the record on appeal and filed a notion to strike it. That
notion was deni ed by a panel of this court.



presence and magnitude of this issue since the inception of the
action in Franklin Crcuit Court. Therefore, we disagree with
Ceupel :s contention that the argunment should be stricken for
failure of Geupel to raise it as a predicate for the Cabinet:s
ar gunent .

We al so disagree that the Cabinet is precluded from
addressing this issue because it failed to perfect a cross-
appeal. The judgnment of the trial court wholly sustained and
affirmed the position of the Cabinet and awarded Geupel not hing
on its clainms. Therefore, a cross-appeal was neither necessary
nor appropri ate.

A cross-appeal is appropriate only when the judgnent
fails to give the cross-appellant all the relief he had denanded
or subjects himto sone degree of relief he seeks to avoid.

Brown v. Barkley, Ky., 628 S.W2d 616 (1982). Ceupel sought

nonetary relief on its clainms. None was given. The trial court
did reject the Cabinet's contention with respect to the nature of
t he hearing to which Geupel was entitled. However, the ultimate
j udgnment did not substantively offend the position of the
Cabinet. Thus, it was not necessary for the Cabinet to file a
cross- appeal .

We hold that Geupel was on notice to address in its
brief to this court the procedural argunment that the Cabinet had
clearly announced to be central to its position. Having failed

to do so, Geupel now requests leave to file two additiona



briefs. It cites no authority in support of this request.
However, in light of the inportance of this issue, the panel has
deci ded to grant Geupel's notions. W also grant the Cabinet's
notion to file its own tendered supplemental reply brief. W
adnoni sh both sides, however, that their unconventiona

approaches to briefing this court are inappropriate and are being
tolerated only in order to expedite this contentious,

conplicated, long-termdispute.

Bef ore addressing the issues raised by Geupel, we shall
first consider the Cabinet's procedural argunent: that the
Franklin Grcuit Court erred in permtting Geupel to proceed with
an original action pursuant to the provisions of KRS 45A. 145
rather than limting its reviewto the record of the
adm ni strative proceedi ng pursuant to KRS 13B. 150. W agree that
havi ng chosen to pursue its adm nistrative remedy to conpletion
Geupel was limted by statute to a judicial review of that
proceeding. It was not entitled under these circunstances to
pursue both the adm nistrative process and then to seek direct
judicial relief in a separate original action.

KRS Chapters 13A and 13B establish a uniform system of
adm ni strative and adj udi cative procedures for state agenci es.
Anmong t hese procedures are adm nistrative renedi es by which
persons aggrieved by an agency's action can seek redress. The
adm ni strative renedi es avail abl e under KRS Chapter 13B incl ude
t he assignnent of a contested case to a qualified hearing officer
and the rendering of the agency's final decision on the case
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based upon the findings of the hearing officer. KRS 13B.080. If
the results of these procedures are not satisfactory to the
aggrieved party, judicial review of the final decision is
avai l abl e. KRS 13B. 140.

KRS 177.020(7) provides that the "establishnent,
construction, or maintenance of the state primary road system
shal |l be under the direction and control of the Departnent of
H ghways." The Transportati on Cabinet is authorized to
promul gate adm ni strative regul ations consistent with its
jurisdiction. I1d. The Cabinet is an adm nistrative agency
covered by the provisions of KRS Chapter 13B.

603 KAR 2:015 sets out the adm nistrative clains
process for addressing road-rel ated di sputes between the
Transportation Cabinet and its contractors. Pursuant to 603 KAR
2: 015, Section 10, all adm nistrative proceedi ngs nmust be in
accord with the provisions of KRS Chapter 13B. KRS 13B.020(1)
states that "the provisions of this chapter shall supersede any
ot her provision of the Kentucky Revised Statutes and
adm nistrative regulations . . . to the extent these other
provi sions are duplicative or in conflict."

CGeupel has not alleged that the adm nistrative process
which it invoked was inadequate or in any manner deficient.
Instead, it contends that the adm nistrative procedures offered
by the Cabinet are not its exclusive neans of redress. However,
CGeupel did not abandon the administrative action filed under KRS
Chapter 13B in order to elect a separate action under KRS Chapter
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45A. Instead, it pursued that original election of renedies to
conpletion. W believe that it is conpelled to follow the
appel | ate procedure set forth in KRS Chapter 13B rather than now
being permtted to elect a wholly new statute and theory
involving the filing of an original judicial action.

CGeupel clearly elected the adm ni strative avenue of
relief and pursued it to its final determnation. Only then did
it seek to pursue a separate civil action. An analogy is found
in those cases where aggrieved individual s have pursued separate
avenues cont enporaneously for the enforcenent of civil rights
vi ol ati ons.

In Vaezkoroni v. Domno's Pizza, Inc., Ky., 914 S W 2d

341 (1995), an enployee filed three separate conplaints with the
Lexi ngt on- Fayette Urban County Human Rights Conmm ssion. |In each
i nstance, the conmm ssion investigated the allegations, issued a
"No Probabl e Cause" determ nation, and di sm ssed the conplaint.
Fol Il owi ng the dism ssal of the conplaints by the comm ssion,
Vaezkoroni filed a civil conmplaint in the Fayette Circuit Court
based on the same allegations. The trial court awarded sumary
judgnment in favor of the enployer, and this court affirned based
on the doctrine of res judicata. The Kentucky Suprene Court al so
affirmed and held that the adm nistrative and judicial avenues of
relief provided by the Kentucky Cvil Rights Act were alternative
avenues of relief, refusing to all ow Vaezkoroni to seek the

option of judicial relief after having first elected the
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adm ni strative course of action. 1d. at 342. See al so Founder

v. Cabinet for Human Resources, Ky. App., 23 S.W3d 221 (1999).

Particularly significant in this case is the fact that

CGeupel never abandoned its election of renmedy under KRS Chapter

13B. By followwing it to conpletion, we hold that Geupel was
restricted to an appeal brought pursuant to the dictates of that
statute. Geupel:=s adm nistrative clains sought the recovery of
additional suns at a rate considerably higher than the contract
price for the extra "undercutting"” and "benching" required on the
project. Its civil action sought exactly the sane recovery. The
facts and theories necessary to prevail before the agency were
the sane as those presented in the circuit court action. W
agree with the Cabinet that it would be inequitable and unjust to
al l ow Ceupel to engage the agency:s el aborate adm nistrative
procedures only to render them neani ngl ess by being permtted to
pursue an original action in circuit court. The |egislation
cannot be read to support such a m suse of resources either
adm ni strative or judicial.

In summary, it is HEREBY CORDERED as follows: 1) that
Ceupel=s Motion to Strike the Cabinet:zs Brief is DENI ED and t hat
its Motion to File its First Supplenental Brief is GRANTED; 2)
t hat the Cabinet:s Mdtion to File its Supplenmental Brief is
GRANTED; 3) that Ceupel=s Mdtion to File its Second Suppl enent a
Brief is GRANTED. The judgnment of the Franklin Crcuit Court is

vacated, and the matter is remanded for an order dism ssing.
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