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BEFORE THE FULL COURT SI TTI NG EN BANC:

BUCKI NGHAM JUDGE: This case is before the court sitting en banc

to consi der whether our prior opinion in WIlson v. Lowe:s Hone

Center, Ky. App., 75 S.W3d 229 (2001), should be overruled. A

majority of the court concludes that it should not be overrul ed.



Thus, as the principles in that case are applied to the facts
herein, we reverse and remand.?

Appel lants, Shirley A. Brown and Joyce Fay Stinnett,
bot h had been enpl oyed by Appel |l ee, Diversified Decorative
Plastics, LLC, (DDP) prior to Cctober 8, 1998. Both appellants,
who were over forty years old at that tinme, were discharged from
their enpl oynment on that date. On October 21, 1998, the
appel lants filed a charge of age discrimnation with the Equa
Enpl oynent Qpportunity Comm ssion (EEOC). The EEOC issued a
ANotice of Right to Suel to the appellants on October 31, 1998.

On January 1, 1999, the appellants filed a charge of
age discrimnation with the Kentucky Commi ssion on Hunman Ri ghts
(Commission). They also filed separate civil conplaints in the
United States District Court for the Western District of
Kent ucky, Paducah Division, on January 19, 1999. Their cases
wer e consolidated, and upon their notion for voluntary
dism ssal, the federal court cases were di sm ssed w thout
prejudi ce on Novenber 30, 1999.

The appellants also filed requests to withdraw their
conplaints with the Conm ssion. On February 29, 2000, the

Conmmi ssion issued an order allowng the conplaints to be

! The trial court did not have the benefit of our decision in
Wl son prior to its decision in this case, and the parties |likew se
( FOOTNOTE CONTI NUED)




wi t hdrawn wi thout prejudice to the appellants. On March 15,
2001, the appellants filed a civil conplaint under the Kentucky
Civil Rights Act (KRS? Chapter 344) in the Lyon Grcuit Court
al  egi ng age discrimnation agai nst DDP. There were no actions
pendi ng before the EEOC, the Conmm ssion, or the federal court at
the tinme the circuit court action was filed.

DDP noved the circuit court to dismss the civil
rights clains due to the doctrine of the election of renedies.

Rel yi ng on our decision in Founder v. Cabinet for Human

Resources, Ky. App., 23 S.W3d 221 (1999), the circuit court
granted DDP-s notion to dism ss on the ground that Brown and
Stinnett had el ected their renmedy when they chose to file an
adm ni strative action and were thus precluded fromthereafter
seeking a renmedy through a circuit court action, even though al
adm ni strative proceedi ngs had been wi t hdrawn and di sm ssed.
This appeal by Brown and Stinnett followed.

Followi ng the entry of the circuit court:=s order of
dism ssal, this court rendered an opinion in the WIson case,
which is factually simlar to the case sub judice. In WIson,

t he aggri eved enployee filed a conplaint with the Conm ssion

did not have the benefit of WIson when they filed their briefs.

2 Kent ucky Revised Stat utes.



all eging racial discrimnation and a racially hostile work
envi ronnent. Subsequently, the enployee withdrew his claim and
an order was entered allowing the claimto be w thdrawn w thout
prejudice. Further, the EEOC provided the enployee with a
ANotice of Right to Sue.(l Thereafter, the enployee filed a civil
conplaint in the Jefferson Circuit Court.

This court first noted that KRS Chapter 344
est abl i shes separate avenues for recovering damages due to civil
rights violations. 1d. at 232. W noted that a discrimnation
conplaint could be filed with the Conm ssion pursuant to KRS
344.200 or, alternatively, a conplaint alleging discrimnation
could be filed as a civil action for damages in circuit court
pursuant to KRS 344.450. 1d. Distinguishing the facts therein

fromthe facts in Vaezkoroni v. Dom noss Pizza, Inc., Ky., 914

S.W2d 341 (1995), and Founder, we concluded that the doctrine
of election of renmedies did not bar the enployee from pursuing
his circuit court action. 75 S.W3d at 236-37.

Clearly, the facts in the WIlson case are |like those
in the case sub judice. 1In each case, the enployee had filed a
di scrimnation conplaint with an adm ni strative agency and had
then di sm ssed the conplaint prior to filing a circuit court
civil action. |If we are to follow the WIson case herein, then
the circuit court:=s judgnent nust be reversed and the case nust

be remanded so that Brown and Stinnett may pursue their civil
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action. A mjority of this court concludes that Wl son shoul d
be followed and the circuit court judgnent reversed.

DDP cites the Vaezkoroni case as binding precedent?® and

al so cites the Founder case as authority to support its argunent
that the trial court correctly dism ssed the appell ants:
conpl aint pursuant to the doctrine of election of renedies.

Brown and Stinnett cite Cananore v. Tube Turns Div. O Chenetron

Corp., Ky. App., 676 S.W2d 800 (1984), and difton v. M dway

Col |l ege, Ky., 702 S.W2d 835 (1985), as being factually simlar
to this case. They also assert that the facts herein are

different fromthose in the Vaezkoroni case and that, therefore,

it is not binding upon this court. W agree with Brown and

Stinnett that the facts in the Vaezkoroni case are

di stingui shable fromthe facts herein and that certain | anguage

enpl oyed by the court in Vaezkoroni was di ctum and shoul d not be

foll owed by this court.

The Vaezkoroni case involved an aggri eved enpl oyee who

had filed three separate conplaints with the |local human rights
conmi ssi on (Lexington-Fayette Urban County Human Ri ghts

Commi ssion). Each conpl aint was resolved by that comm ssion in

3AThe Court of Appeal s is bound by and shall follow applicable
precedents established in the opinions of the Suprenme Court and its
predecessor court.@ Rules of the Suprene Court (SCR) 1.030(8)(a).



a manner adversely to the enployee. Further, each conplaint was
di sm ssed on the nerits by the comm ssion before the enpl oyee
continued his pursuit of relief by filing a civil conplaint in
the circuit court.

The issue resol ved by the Vaezkoroni court invol ved

whet her KRS Chapter 344 applied to |local human rights

conmmi ssions as well as to the Kentucky Comm ssion on Human
Rights. The court held that it did. 914 S.W2d at 342.
However, the court went on to state that A[o]nce any avenue of
relief is chosen, the conplainant nust follow that avenue
through to its final conclusion.@ 1d. at 343. A mgjority of
this court concludes that this statenent was dictumwhich is not
bi nding on this court as precedent. Further, we conclude that
t he | anguage should not be followed in this case and that the
Kent ucky Suprene Court would also not follow it under these

ci rcumnst ances.

AA statenment in an opinion not necessary to the
decision of the case is obiter dictum It is not authoritative
t hough it nmay be persuasive or entitled to respect according to
t he reasoni ng and application of whether it was intended to |ay

down a controlling principle.@ Cawood v. Hensley, Ky., 247

S.W2d 27, 29 (1952). AThe test is whether the statement was or
was not necessary to the determi nation of the issues raised by

the record and considered by the court.§ Utterbackss Admr v.
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Qui ck, 230 Ky. 333, 19 S.W2d 980, 983 (1929). Applying these

principles, it is apparent that the | anguage in the Vaezkoron

case i s dictum

The only issue in Vaezkoroni was whet her Vaezkoron

could have filed a circuit court action even though he had
failed to obtain relief in his adm nistrative action since that
action was filed wth the |Iocal human rights conmm ssion rather
than with the Kentucky Conm ssion on Human Rights. KRS
344.200(1) provides that an aggrieved party may file a conpl ai nt
wth Athe comm ssion.( KRS 344.010(2) defines Al c]omm ssionf as
bei ng the Kentucky Conm ssion on Human Rights. The statute
makes no nention of |ocal human rights commi ssions.

Vaezkoroni argued that he could file the civil action
in circuit court because KRS Chapter 344 was not applicable. He
reasoned that the statutes nmade no provision for, or reference
to, a conplaint being filed with a local human rights
comm ssion. The court rejected Vaezkoroni:=s argunent and held
t hat KRS Chapter 344 applied equally to the Kentucky Conmm ssion
on Human Rights and to |ocal human rights comm ssions. 914
S.W2d at 342. That being the case, the court held that it
woul d be Aabsurd@ to all ow an enpl oyee an alternative Ato chose
between | ocal or state adm nistrative renedies and still have

the option of judicial relief.@ Id.



Vaezkor oni

DDP cites

foll ows:

It was only in the concluding paragraph of the
opi nion that the court nade the statenent upon which

as binding precedent. The Vaezkoroni court stated as

In conclusion, we hold that KRS Chapter
344 authorizes alternative avenues of
relief, one adm nistrative and one judicial.
The adm ni strative avenue al so i ncl udes
alternatives; the individual may bring a
conpl aint of discrimnation before either
the Ky. Conmi ssion or the |ocal conm ssion.
Once any avenue of relief is chosen, the
conpl ai nant nust follow that avenue through
to its final conclusion. This
interpretation is necessary Ato give nmeani ng
to and carry out the obvious purposes of the
act as a whole.@ Monnouth Street Merchants-
Busi ness Association v. Ryan, 247 Ky. 162,
56 S.W2d 963, 964 (1933).

Id. at 343. The entire opinion until the [ast paragraph had

dealt with the issue of whether an action filed with a | oca

human rights conm ssi on was subject to KRS Chapter 344. The

| anguage i

n the | ast paragraph was unnecessary to the resolution

of the issue before the court. As such, a majority of this

court concludes that the | anguage was dictum and i s not bi nding

pr ecedent .

Li ke Vaezkoroni, the Founder case, the case upon which
the circuit court relied in dismssing the conplaint in the case
sub judice, is distinguishable on its facts. |n Founder the



enpl oyee filed a civil suit in circuit court while his claim
with the Conmission was still pending.* The enployee in Founder
was not allowed to proceed with the circuit court action because
it was specifically prohibited by KRS 344.270. That statute
provi des:

The provisions of KRS 13B. 140
not wi t hst andi ng, commi ssi on shall not
take jurisdiction over any claimof an
unl awf ul practice under this chapter
while a claimof the same person seeking
relief for the same grievance under KRS
344.450 is pending. A state court shal
not take jurisdiction over any claim of
an unl awful practice under this chapter
while a claimof the same person seeking
relief for the same grievance is pending
before the comm ssion. A fina
determination by a state court or a fina
order of the comm ssion of a claim
al l eging an unl awful practice under KRS
344. 450 shall exclude any ot her
adm ni strative action or proceeding
brought in accordance with KRS Chapt er
13B by the same person based on the sane
grievance.

The enpl oyee in the Founder case was properly denied

relief because the statute prohibited the enployee fromfiling a

* The circuit court in the case sub judice stated that the
enpl oyee in Founder withdrew his conpl aint before the Kentucky
Commi ssion on Hunman Ri ghts before filing an action in circuit court.
This is not accurate. The circuit court action in Founder was filed
on Cctober 26, 1994, and the conplaint with the Commi ssion was
wi t hdrawn by order dated Decenber 8, 1994. Founder, 23 S.W3d at 222.
Thus, in Founder the action before the Conmi ssion was pendi ng when the
circuit court action was fil ed.



circuit court action while the adm nistrative action was stil
pendi ng. Thus, the dism ssal of the circuit court action was
required. KRS 344.270. However, in the case sub judice and in
the Wl son case, the Conm ssion conplaints had been w t hdrawn,
and the statute did not prohibit the circuit court action from
being filed. 1In fact, DDP acknow edges that the statute did not
prohibit the circuit court conplaints of Brown and Stinnett. For
this reason, Founder has no applicability to the facts herein.
Havi ng concl uded that KRS 344.270 did not prohibit Brown and
Stinnett frompursuing relief by way of a circuit court action
and havi ng concl uded that the |anguage enpl oyed by the Kentucky

Suprene Court in the Vaezkoroni case was dictum we are left with

the issue of whether the appellants: conpl aint was properly
di sm ssed pursuant to the doctrine of the election of renedies.
In accordance with the manner in which that doctrine has been
applied in Kentucky, we conclude that the conplaint was not so
barr ed.

According to general authority, jurisdictions differ
concer ni ng whet her the conmencenent of an action constitutes an
el ection of a renedy which precludes another action. In 25 Am

Jur. 2d Election of Renedies " 14 (1996), it is stated as

foll ows:

In some jurisdictions, the beginning of
a suit is an unequivocal act of election.
This rule applies to the filing of an
adm nistrative claim and an alternative
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action in court will be allowed only if the
pending claimis dismssed for

adm ni strative convenience, if the filing of
a lawsuit is not forbidden by statute or
regulation, or if the prejudice to the
defendant is truly m ni mal

In other jurisdictions, however, the
mere comencenent of an action does not
determine the right to el ect between
i nconsi stent renedi es, and the doctrine
applies only when a cause of action is
prosecuted to judgnent.

Courts sonetimes take the position that
it 1s the pendency, rather than the
comencenent, of an action which precl udes
the plaintiff from maintaining anot her
action for an inconsistent renedy. A second
action nmay be brought only if the first
cause of action is no |onger pendi ng when
t he second action is commenced.

In Riley v. Cunberland & Manchester Railway Co., 234 Ky. 707, 29

S.W2d 3 (1930), the court acknow edged that:

It is the general rule that as between
actions for damages for breach of a contract
and suits for specific perfornmance that the
mere begi nning of the action, or suit, does
not constitute an irrevocable election
unl ess it has caused an advantage to the
plaintiff or a detrinment to the defendant.

29 SSW2d at 4. In Joseph Goldberger Iron Co. v. The G ncinnati

Iron & Steel Co., 153 Ky. 20, 154 S.W 374 (1913), the court

noted that the institution and dism ssal w thout prejudice of a
civil action in Cncinnati, Chio, was not a conclusive el ection
agai nst the mai ntenance of an action in Kentucky courts. 154

S.W at 376. The key fact recogni zed by the court was that
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t here had been no judgment or decree in the G ncinnati suit.
Id. The court stated that A[t]he general rule is that the
prosecution of one renedial right, to judgnent or decree,

whet her the judgnment is for or against the plaintiff, is a
deci sive act which constitutes a conclusive election, and bars

t he subsequent prosecution of inconsistent renedial rights.@ Id.

Speck v. Bow ing, Ky. App., 892 S.wW2d 309 (1995), is

a later case involving the doctrine of election of renedies.
Bow ing was injured in an autonobile accident when his
aut onobi |l e was struck by an autonobile driven by Speck, a state
trooper. Bowing initially filed a claimagainst the
Commonweal th before the Board of C ains, but that conplaint was
abandoned. He then filed a civil action against Speck in the
Cay Crcuit Court. A panel of this court stated that Bow i ng
had alternative renedies in seeking damages in the Board of
Cl ai ms or seeking damages in circuit court by way of a tort
action. 1d. at 311. The court rejected Speckss el ection of
remedi es argunment and held that Bow ing could pursue his circuit
court action even though he had previously filed and abandoned a
Board of Clainms action. Id.

In light of the foregoing discussion of the doctrine
of election of renedies, we conclude that Brown and Stinnett

shoul d be allowed to pursue their civil circuit court action.

Under Kentucky |aw, the doctrine of election of renedi es Aneans
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t hat when a person has at his disposal two nodes of redress,
whi ch are contradictory and inconsistent with each other, his
del i berate and settled choice and pursuit of one will preclude
his | ater choice and pursuit of the other.§ (Enphasis added.)

Collings v. Scheen, Ky., 415 S.W2d 589, 591 (1967). Al though

Brown and Stinnett initially selected the adm nistrative route
as a renedy, they did not pursue it but rather withdrew their
conplaints. Following the dism ssal wthout prejudice of those
conplaints, they then proceeded down the judicial avenue. W
conclude that their action is not prohibited by the doctrine of
el ection of renedies.”

We further note that our position is consistent with
Cananore, 676 S.W 2d 800, and difton, 702 S W2d 835. 1In the
Cananore case an aggrieved enployee filed a conplaint with the
EEOCC. The EEOC deferred the charges to the Kentucky Conm ssion
on Human Rights. Sonme two years later, with no action having

been taken by the Comm ssion, the EEOC di sm ssed Cananor e:s

° In sone cases there may be a question concerning how | ong prior
to a final determnation on the nerits by an adm nistrative body that
a party may withdraw his conplaint and then proceed with a circuit
court action. Cbviously, a party may not file a claimwith an
admi ni strative agency, proceed to a hearing, and then wi thdraw the
claimfollow ng the hearing but before the ruling body issues a final
determ nation. Such is not the case herein, and there is no
i ndication that DDP suffered any prejudice by the withdrawal of the
clainms of Brown and Stinnett.
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charges. There was no evidence in the record of any Conmm ssion
pr oceedi ng.

Cananore then filed a civil conplaint in the Jefferson
Crcuit Court. The circuit court dismssed the action for |ack
of subject matter jurisdiction. |In reversing the circuit court,
this court held that the enployeess civil action was not
precluded so I ong as the enpl oyee did not proceed to federa
court and the Conmi ssion never reached a final determnation in
t he proceedi ngs before it. Cananore, 676 S.W2d at 804.

The difton case is simlar. difton was discharged
fromher position at Mdway Col | ege, and she filed a
di scrimnation charge with the EECC. Her conplaint was deferred
to the Kentucky Comm ssion on Human Rights. The Conmm ssion then
relinqui shed jurisdiction over the claimback to the federa
agency. After difton received a ANotice of Right to Suel letter
fromthe EECC, she filed a conplaint against the enployer in the
circuit court. The circuit court then entered a sumary
judgment in favor of the enployer dism ssing the conplaint. The
circuit court reasoned that the enpl oyee had a claimbefore the
Commi ssi on which precluded her fromfiling a civil action in the
courts.

In granting discretionary review of this court:s
opinion affirmng the circuit court, the Kentucky Supremnme Court

reversed. difton, 702 SSW2d at 838. The court held that an
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i ndi vi dual who has charges of discrimnation referred by the
EECC to the Commi ssion, but w thout an order issued by the
Conmmi ssion, is not precluded frompursuing a civil action under
KRS 344.450. 1d. at 837. The court noted that the Conm ssion
had neither given consideration to the charges nor issued any
order relating to the enployeess claim [d. W see little
di fference between the appellants: situation and that of the
enpl oyees in the Cananore and difton cases.®

Finally, it should be noted that the United States

District Court for the Western District of Kentucky, Louisville

Division, recently addressed this issue in Gego v. Mijer,

Inc., 187 F.Sup.2d 689 (WD.Ky. 2001). 1In Gego the aggrieved

enpl oyee filed a sex discrimnation conplaint with the Kentucky
Commi ssion on Human Rights. She thereafter w thdrew her

Conmi ssion conplaint and filed a civil conplaint in the
Jefferson Gircuit Court. The case was then renoved to federa
court due to diversity. The federal district court denied the
enpl oyer=s notion to dismss Gegos conplaint. Id. at 693. The

court exam ned the Vaezkoroni and Founder cases, predicted that

t he Kentucky Supreme Court woul d not foll ow Founder, and held

® See also McNeal v. Arnmour and Co., Ky. App., 660 S.W2d 957
(1983), wherein this court held that where a claimis filed with the
EEQC whi ch then relinquishes jurisdiction over the claimand issues a
Aright to sue@ letter, the claimant may bring a state civil court
action under KRS Chapter 344. 1d. at 958.
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that Grego could file her conplaint in circuit court even though
she had previously filed a conplaint with the Comm ssion. |d.
at 692. Even though the G ego case is not binding on this
court, its reasoning is sound and should be followed by this
court.’

In short, the conplaint filed by Brown and Stinnett in

the Lyon Grcuit Court is not barred by KRS 344.270, by the

precedent in the Vaezkoroni case, or by the doctrine of election

of renmedies. The principles set forth in Wlson v. Lowe:s Hone

Center are applicable to the facts of this case, and that
deci si on should not be overruled. Therefore, the circuit court
erred in dismssing the appellants: conpl ai nt.

The order of the Lyon Grcuit Court is reversed and
remanded for further proceedi ngs consistent herewth.

BARBER, COMBS, JOHNSQON, KNOPF, MANULTY, PAI SLEY,
SCHRCDER, AND TACKETT, JUDGES, CONCUR

EMBERTON, CHI EF JUDGE, DI SSENTS BY SEPARATE OPINION I N
VWH CH BAKER, DYCHE, GUI DUGLI, AND HUDDLESTON, JUDGES, JO N

" See also Thomas v. Forest City Enterprises, 2001 U S. Dist.
Lexi s 16632, wherein the U.S. District Court for the Western District
of Kentucky, Louisville Division, stated its conclusion that the
Kentucky Suprenme Court would follow the Cifton case and the MNea
case rather than the Founder case and the dictumin the Vaezkoroni
case.
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EMBERTON, CHI EF JUDGE, DI SSENTI NG As aut hor of the
initial opinion by the three-judge panel in this case,

expressed a preference for the result that an earlier panel had

8

reached in Wlson v. Lowe’s Hone Center,® as opposed to the

result we found necessary to reach. The difference lay in
whet her we coul d construe the |ast paragraph of the opinion in

Vaezkoroni v. Domino’'s Pizza, Inc.,® to be dictumas did the

court in WIlson, and thereby disregard Vaezkoroni. After a

careful analysis, the panel held Vaezkoroni to be controlling

authority and rendered the opinion accordingly, disregarding

Wl son as appropriate authority. Because our result was
directly contrary to Wlson the full court voted to consider the
case en banc. In an en banc vote a majority of the court held

the WI son constructi on of Vaezkoroni to be correct. Thus this

di ssent.

The majority in its opening paragraph states the issue
as being sinply whether WIlson shoul d be overruled. Although
make no argunent with WIson insofar as its having produced an
equi table result, the panel has supported its conclusion by

finding the of fending portion of the Vaezkoroni opinion to be

& Ky. App., 75 S.W3d 229 (2001).

° Ky., 914 S.W2d 341 (1995).
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dictum Therefore, in considering this case the di sagreenent
between the majority holding and this dissent lies squarely in
t he construction of Vaezkoroni

The facts of the case, as well as the facts of cases
cited, have been adequately discussed in the majority opinion,
therefore it serves no purpose to reiterate them here.
Vaezkoroni argued that since his clainms were filed wth the
Lexi ngt on- Fayette County Urban Human Ri ghts Conm ssion, he had
not made an el ection of renedies as provided in KRS 344,270, and
consequently he was not barred fromnow bringing his claimin
Fayette Circuit Court.

However, Fayette Circuit Court granted summary
j udgnent to defendant Domi no’s on the grounds that Vaezkoron
was barred the sane as if the claimwere filed with the Kentucky
Human Ri ghts Conmi ssion. The Court of Appeals affirmed the
trial court, albeit on the doctrine of res judicata, and the
Suprene Court then granted discretionary review. |t held that
the provisions in KRS Chapter 344 apply equally to the Kentucky
Human Ri ghts Commi ssion and to | ocal human rights conm ssions.

Throughout the majority opinion we are reni nded that

there is one, and only one, issue in Vaezkoroni, that being the

| egal relevance of KRS 344.270 to a |local human rights
comm ssion. | believe such msperception is, in part at |east,

a result of the Vaezkoroni court engaging in such extensive
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di scussion on the issue of whether a | ocal human rights
comm ssion is the | egal equivalent of the Kentucky Human Ri ghts
Commi ssion; so nmuch so that one |oses sight that the ultimte
i ssue before the court was whet her Vaezkoroni was permtted to
file his claimin the circuit court after having filed with the
[ ocal human rights conm ssion. \Whether he was entitled to file
in the circuit court was obviously predicated upon the court’s
hol ding regarding the first question — that is, what was the
| egal standing of the local human rights conmm ssion. Watever
t hat outcone may have been it was necessary for the court to
address the ultinmate question of whether an el ection of renedies
had been nade by Vaezkoroni’s having filed his claimwth the
| ocal human rights commssion. |In its final paragraph the court
IS unequivocal inits holding that the election of renedies is
made, and Vaezkoroni is barred fromfiling in any other forum

The pertinent part of the concl udi ng paragraph states:

In conclusion, we hold that KRS Chapter

344 authorizes alternative avenues of

relief, one adm nistrative and one judicial.

The adm ni strative avenue al so i ncl udes

alternatives; the individual may bring a

conpl aint of discrimnation before either

the Ky. Conmi ssion or the |ocal conm ssion.

Once any avenue of relief is chosen, the

conpl ai nant nust follow that avenue through

toits final conclusion. . . . (CGtations

omtted.)

To hold that this paragraph is dictumis clear error.

It is an appropriate summary of the court’s hol dings on the
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i ssues before it and constitutes precedent that the Court of
Appeal s is conpelled to fol | ow.

The opinion in Wlson v. Lowe’s Hone Center is a well-

witten and scholarly opinion and reaches an equitable result,
but it does so by failing to heed a basic principle of |aw

| think the summary paragraph of Vaezkoroni clearly

addresses the questions before that court. It therefore is not
di ct um and shoul d not have been considered as such by us in the
Wl son case. Regrettably, it should now be overrul ed and
Vaezkoroni followed as precedent in the case before us.

The circuit court should be affirmed with the hope
that the Supreme Court will grant discretionary review and
clarify the confusion.

BAKER, DYCHE, GU DUG.I AND HUDDLESTON, JUDGES, JON IN TH S
OPI NI ON.

BRI EF FOR APPELLANTS: BRI EF FOR APPELLEE:
Wl lard B. Paxton Stephen E. Smith, Jr.
Princeton, Kentucky Paducah, Kentucky
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