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BEF(J?E:l COVBS, and McANULTY, Judges; and JOHN D. M LLER, Speci al
Judge.

McANULTY, JUDGE: The Louisville and Jefferson County
Metropolitan Sewer District (MSD) appeals that portion of the
Jefferson Circuit Court's judgnent which granted partial summary

judgnent to 3-D Enterprises Contracting Corporation (3-D) and

! Senior Status Judge John D. Mller sitting as Special Judge by assignnment of
the Chief Justice pursuant to Section 110(5)(b) of the Kentucky Constitution.



awar ded j udgnent against MSD in the amount of $184,214.28. 3-D
cross-appeals fromthe portion of the judgnent which denied it
prejudgnent interest. W reverse and renmand.

The procedural and factual history of the clains
resulting in this appeal is quite conplex. However, the
undi sputed facts are as foll ows.

In June of 1992, MSD contracted wth 3-D for the
construction of two bioroughing towers, in accordance with
specifications provided by MSD s consul ti ng engi neer, Canp,
Dresser & McKee, Inc. (CDM. The towers consisted of two 30
concrete cylinders surrounding el even | ayers of bioroughing
medi a. The contract with 3-D expressly provided that the nedia
supplier was required to furnish an extended warranty for a
period of four years after expiration of the one-year genera
contract warranty. 3-D subcontracted the purchase and
installation of the nedia to Javier Steel Corporation (Javier), a
mnority business enterprise. However, this contract was a
direct pass-through to American Surfpac (Surfpac), the supplier
of the bioroughi ng nedi a.

In March, 1994, CDM advi sed 3-D that Surfpac was
experiencing financial difficulty. At issue, was Surfpac's
ability to pay its own suppliers, as well as its ability to honor
t he extended nedia warranty. As a result, 3-D wthheld
$184, 214. 28 fromthe subcontract balance. Surfpac then filed a

mechanic's lien with MSD agai nst funds due to 3-D, pursuant to



Kent ucky Revised Statutes (KRS) 376.210, et seq., the nechanic's
lien statutes. On May 26, 1994, 3-D filed a protest in
accordance with KRS 376.250(2). Pursuant to the statute, Surfpac
t hen had 30 days fromthe date of 3-D's protest to institute suit
for the enforcenment of the lien, and to serve a copy of the
conplaint on MSD. Surfpac filed its claimon June 27, 1994, and
MSD was served on June 28, 1994, (the Surfpac action).

In response to the lien action, 3-D filed a
count ercl ai m agai nst Surfpac, and a cross-claimagainst MSD. In
the cross-claim 3-D was seeking a declaration releasing its
obligation for the warranty. While MSD filed answers to these
clainms, it made no additional clains on its own behal f.

On Decenber 22, 1995, while the Surfpac action was
pendi ng, the interior of one of the bioroughing towers coll apsed,
destroying nost of the nedia. MSD s investigation into the
col | apse included pursuit of discovery in the Surfpac action, in
an attenpt to di scover whether Surfpac would be able to honor the
media warranty. |In August, 1996, with the Surfpac action stil
pending, MSD filed its own action against 3-D and CDM for the
col | apse of the tower (the MSD action). 3-Dfiled a counterclaim
agai nst MsSD to recover contract bal ances.

Meanwhi | e, MSD began negotiations wth Surfpac. Those
negotiations resulted in a Mitual Rel ease and Settl enment
Agreenment (Surfpac settlenent), on Decenber 23, 1996. In the

Surf pac settlenent, Surfpac surrendered any remaining clains it



had to the liened funds, in exchange for MSD s rel ease of any
warranty clai nms agai nst Surfpac. Neither Javier nor 3-D was a
party to these negoti ations.

On June 26, 1997, the trial court sua sponte dism ssed

the Surfpac action, without prejudice, for failure of the parties
to prosecute. In accordance with KRS 376.250(4), MsSD had
continued to retain the $184, 214.28 |iened by Surfpac, pending
t he outconme of the Surfpac action. MSD continued to retain the
funds even after the Surfpac action was di sm ssed.

The parties to the MSD action reached settlenment in
April, 1999. The parties entered into a Rel ease, Covenant Not to
Sue, and G obal Settlenment Agreenent (the MSD settlenent). As
part of the MSD settlenent, MSD rel eased all clains against 3-D
regardi ng the construction of the bioroughing towers. However,
as part of the settlenent, 3-D retained its counterclai magainst
MSD for recovery of its contract balances. As a result, MSD s
cl aims against 3-D were disnissed with prejudice, and 3-D s
countercl aimwas di sm ssed wi thout prejudice.

On August 30, 1999, 3-D brought the action which is the

subject of this appeal, in an attenpt to collect the balance it
all eged MBD still owed on the contract. Included in the bal ance
of $250,445.74 that 3-D clainmed MSD still owed on the contract

was the $184,214.28 originally liened by Surfpac.
3-Dfiled a notion for partial summary judgnent on July

19, 2000, claimng that the nmechanic's lien statute controlled



t he disposition of the $184,214.28 and, pursuant to the statute,
it was entitled to the funds. On Cctober 6, 2000, MsD filed a
response and a cross-notion for summary judgnent, claimng that
3-D had been paid all funds due under the contract, and that the
$184, 214. 28 represented nonies properly withheld for 3-D's
failure to provide the five-year warranty on the bi oroughing
nmedia as a result of the insolvency of Surfpac. WMSD al so argued
that to award the nonies to 3-D would result in a double recovery
to 3-D, in that 3-D was not obligated to pay the noney to Surfpac
or Javier.

On July 2, 2001, the trial court rendered an Opinion
and Order granting partial sunmary judgnment to 3-D and denyi ng
MSD s notion. The trial court specifically found that KRS
376.250 et seq., controlled and that pursuant to KRS 376.250(4),
once the Surfpac lien was rel eased, the funds were due 3-D and
there was no other allowable disposition under the statute other
than for the funds to be paid to 3-D

On July 11, 2001, 3-D filed a notion to enter a fina
and appeal abl e judgnent and to award 3-D prejudgnment interest.

On July 31, 2001, the court signed the order tendered by 3-D,
granting partial summary judgnent to 3-D but striking the portion
awar di ng prejudgnent interest. MSD filed a Notice of Appeal on
August 3, 2001, and 3-Dfiled its Notice of Cross-Appeal on

August 16, 2001,



Pursuant to Kentucky Rules of Civil Procedure (CR)
56. 03, summary judgnent is proper "if the pleadings, depositions,
answers to interrogatories, stipulations, and adm ssions on file,
together with the affidavits, if any, show that there is no
genui ne issue as to any material fact and that the noving party
is entitled to a judgnent as a nmatter of law " The standard of
review of a trial court's granting of sunmary judgnent is
"whether the trial court correctly found that there were no
genui ne issues as to any material fact and that the noving party

was entitled to judgnent as a matter of law " Scifres v. Kraft,

Ky. App., 916 S.w2d 779, 781 (1996). Were the relevant facts
are undi sputed and the dispositive issue becones the | egal effect

of those facts, our reviewis de novo. Western Ky. Coca-Col a

Bottling Co., Inc. v. Revenue Cabinet, Ky. App., 80 S.W3d 787,

790 (2001). In the case sub judice, both parties admt that

there is no material fact to be resolved. Both assert that they
are entitled to judgnent as a matter of |aw
MBSD argues on appeal that the trial court erred inits

determ nation that KRS 376.250 et seq. controlled the disposition

of the $184,214.28. MsSD argues that the case does not arise
under the mechanic's lien statute and that by focusing solely on
the statute, the court failed to address its contract clains.
MSD cl ai ms that the funds awarded are not due under the contract
because they have been deducted from 3-D s contract by proper

change order and that the $184,214.28 represents the value of the



media warranty that 3-D failed to procure and pay for as part of
its contractual obligations.

3-D argues that the disposition of the funds nust be
determ ned under the mechanic's |lien statutes because the funds
were withheld pursuant to the statute, and the statute provides
only for the funds to be released to the lien claimant or the
contractor. 3-D argues in the alternative that MSD's claimto

the funds is barred by waiver, release and res judicata.

3-Drelies on KRS 376.250(4), which states, in
pertinent part as foll ows:

If suit is not instituted by the lien
claimant for the enforcenment of the |lien and
summons in the suit is not served on the
public authority or its chairman within
thirty (30) days after the witten notice of
the protest is mailed to the claimant, then
the lien shall automatically be rel eased and
the funds wi thheld pursuant to the filing of
the lien statenent shall be rel eased and
pronptly paid to the contractor. If suit is
filed and sumons served within the tine
provi ded, the paynent of the funds shall be
wi thheld until ordered to be rel eased or paid
over by an order or judgnment of the court,
and then paid as directed by the order or

j udgnent .

Wiile it is true that the funds were w thheld pursuant
to the statute, and the statute would seemto require that the
funds be paid to 3-D upon the rel ease of the Surfpac lien, the
guestion that the trial court failed to address was whet her any

funds were still due 3-D upon release of the lien, or whether, at

the tinme the lien was released, MSD rightfully withheld the funds

for 3-Ds failure to procure or pay for a valuable warranty as
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required by the contract. By focusing only on the nechanic's
lien statute, the court failed to address the ultinmate issue of
whet her 3-D is due any funds at all under the contract wth MSD
The further question unanswered by the trial court was whether
the MSD and Surfpac actions preclude MSD from nmaki ng a cl ai mon
t he funds.

The undi sputed evi dence shows that, as part of the
contract with MSD, 3-D agreed to provide an extended warranty
fromSurfpac. 3-D argued to the trial court that any inability
of Surfpac to satisfy the extended warranty did not constitute a
failure on the part of 3-Dto fulfill its contractua

obligations. 3-D cites Thorpe v. Hammons Sheet Metal Co., 991

S.W2d 157 (Mo. App. 1999), for the premise that generally a
contractor is not |liable on the express warranty of the
manuf act urer of goods installed by the contractor unless said
contractor expressly adopts said warranty. However, this
argument msses the point. MSD is not claimng that 3-D breached
t he contract because they breached the warranty. 3-D breached
the contract by failing to provide a warranty with value. The
analogy is not, as 3-D cites, that of a honebuil der being held
liable for the financial wherew thal of Maytag or Westi nghouse
for warranty obligations extending past the builder's genera
warranty. The analogy is nore one of the honebuilder's liability
for agreeing to install a dishwasher and refrigerator, only

installing a di shwasher, but expecting to get paid for both.



By providing a worthless warranty, 3-D failed to
perform under the contract terns, the same as if Surfpac had only
provided a portion of the nedia. 3-D cannot argue that had
Surfpac only provided a portion of the nedia, that MSD woul d have
been required to pay 3-D for all of the nedia. Donald Myers,
the Vice President for Operations for 3-D, testified that 3-D had
been paid in full for the nedia and that paynent included paynent
for the warranty. Wen 3-D failed to provide the warranty, it no
| onger was due the anount representing the value of the warranty.
MSD coul d then, by proper change order, deduct that anount from
funds due 3-D

Because the trial court never reached the contract
clainms of MSD, it also failed to determ ne whether MSD s cl ai ns

were barred by waiver, release or res judicata. 3-D argues that

MSD wai ved its breach of contract clainms by failing to file a
cross-claimin the Surfpac action. W find this argunent

unper suasive. Wen Surfpac instituted the lien action, 3-D filed
a countercl ai magainst Surfpac, claimng that it was entitled to
t he funds because Surfpac woul d not be able to honor the extended
warranty. 3-D also filed a cross-claimagainst MSD in the
Sur f pac action, seeking to be released fromits warranty

obl i gations. However, when Surfpac abandoned its claimon the

| iened funds, pursuant to the Surfpac settlenent, 3-D failed to
pursue its cross-claimagainst MSD in that sane action. 3-D did

not request dism ssal under CR 41.02, which would have resulted



in an adjudication on the nerits. Instead, the court, sua
sponte, dism ssed the action without prejudice for failure of the
parties to prosecute. W cannot say that this operated as a
wai ver of the claimon MSD s part, any nore than it did on 3-D s.
3-D next argues that MSD | ost any right to assert its
claimon May 21, 1999, when it executed the MSD settlenment. The
MSD action included clains for breach of warranty and breach of
contract clainms by MSD against 3-D. 3-D filed a counterclaim
agai nst MsSD for contract balances it alleged were still due under
the contract. As part of the settlenent, 3-D specifically
reserved its claimfor recovery of contract bal ances. However, a
careful reading of the MSD settlenment does not support 3-D s
claimthat MSD s clains are barred by either waiver, release or

res judicata. The "Obligations of Settling Defendants” portion

of the settl ement states,

that MSD and CDM and 3-D agree that to
the extent contract paynents which may be due
CDM and 3-D for acceptable work perforned are
unpai d, these contract clains will be
resolved in the normal course. MSD agrees
that it will not assert as a basis for
denyi ng paynent of contract clains by CDM and
3-D any of the alleged deficiencies in the
desi gn, construction, or construction
contract admnistration for which it sought
damages in the Lawsuit, which matters are
hereby resol ved by accord and sati sfaction.
(Enphasi s added.)

MSD i s not denying paynent of the contract clainms by 3-
D for any deficiency in the design, construction, or construction

adm nistration for which it sought damages, but is sinply denying
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paynent for sonmething that was never provided by 3-D. If 3-D
made a contract claimthat MSD owed it for providing 100 w dgets
when it only provided 95, MSD woul d not be required under the
settl enent agreenment to pay for 100 widgets. The confusion seens
to be based on the fact that what 3-D failed to provide was a
warranty instead of a widget. As previously stated, providing a
worthl ess warranty to MSD from Surfpac, was the sane as providing
no warranty at all.

Havi ng determ ned that 3-D was not due funds
representing the value of the warranty, the only question that
remai ns i s whether the anmobunt w thheld by MSD represents that
val ue. The undisputed fact is that 3-D withhel d $184, 214. 28 from
its contract with Surfpac, based upon 3-D s claimthat Surfpac
woul d be unable to honor its warranty. There is no question but
that all of the nmedia was delivered. 3-D admits that it was not
required to pay any of Surfpac's suppliers. 3-D deducted the
amount fromthe contract with Javier and Javier admitted that it
was pai d one-hundred percent of what it was due under the
contract with 3-D. The change order prepared by MSD was
specifically based on 3-D's clains in the Surfpac action that it
was entitled to withhold the $184,214.28 fromthe Surfpac
contract, as representing the value of the warranty. The val ue
of the warranty, thereby was admttedly $184,214.28. MSD was,
therefore, entitled to deduct this anmpbunt fromthe contract

bal ances by change order.
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For the foregoing reasons the order and judgnent of the
Jefferson Gircuit Court granting partial sunmary judgnment to 3-D
is reversed and this matter is remanded to the trial court with
instructions to enter summary judgnment in favor of MSD on 3-D's
claimunder Count | of its Conplaint. 3-D s cross-appeal is

di sm ssed as noot.
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