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TACKETT, JUDGE: Rennie Warfield appeals fromthe judgnent of
the Scott Circuit Court finding himguilty of first-offense
driving under the influence, no operator’s license, terroristic
threatening (two counts), first-degree wanton endanger nent and
bei ng a second-degree persistent felony offender. Warfield

rai ses nunerous issues on appeal, the nost persuasive being that
the trial court inproperly allowed the jury to consider penalty

i nformati on on the m sdeneanor offenses during the guilt phase



of the trial, contrary to the Kentucky Suprenme Court’s

subsequent certification of the law in Conmonweal th v. Phil pott,

Ky., 75 S.W3d 209 (2002). We therefore reverse the judgnment of
the trial court and remand this case for further proceedings.

On the night of his arrest, Warfield was driving on
hi ghway 227 in Scott County. Sheriff’s Deputy Wayne Hunphrey
was patrolling the area searching for an erratic driver who had
been reported by the Sheriff’s Departnent’s di spatcher.
Hunphrey was al so driving al ong hi ghway 227 when he spotted a
car driving towards himfromthe opposite direction. The driver
had his hand on the steering wheel, but his head was bobbi ng up
and down and he was | eaning over in his seat. The oncom ng
vehi cl e began to veer into Hunphrey’'s |ane across the center
line and the deputy was forced to swerve off the road into a
ditch where he narrow y avoi ded a rock wall.

Hunphrey pull ed out of the ditch, turned around and
foll owed the vehicle which was now driving north in the
sout hbound | ane of 227. The driver turned into a residentia
driveway and Hunphrey foll owed hi mand approached the car.
Warfield was sitting in the driver’s seat trying to restart the
stalled vehicle. Hunphrey instructed himto stop trying to
restart the car and, when Warfield ignored him Hunphrey renoved
the keys fromthe ignition and told Warfield to exit the

vehicle. Warfield was unable to open the car door unassi sted,
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snel l ed strongly of al cohol, and stunbled while trying to get
out of the car. |In addition, Hunphrey saw an enpty fifth bottle
of vodka in the car. Warfield was too inebriated to performthe
filed sobriety tests and stated that he had consuned six beers
prior to driving. The portable breathalyzer test indicated the
presence of alcohol in Warfield s system

Hunphrey placed Warfield under arrest and Warfield
becanme very belligerent, cursing and threatening to beat up the
deputy. He banged his head agai nst the glass repeatedly after
he was pl aced inside Hunphrey’'s cruiser. A conputer check
revealed that Warfield did not have an operator’s |icense.
During this time, Deputy Karen Kendrick arrived to transport
Warfield to the jail where she would adm nister the intoxilizer
test to determ ne his blood al cohol |evel. Kendrick was
certified to adm nister this test while Hunphrey was not. She
drove Hunphrey’s cruiser to the jail because hers did not have
the protective glass partition between the front and back and
back seats of the car. Meanwhile, Hunphrey waited for a truck to
tow Warfield s car fromthe spot where the arrest had occurred.

While driving Warfield to the jail, Kendrick was
conducting the mandatory observation period prior to
adm nistering the intoxilizer test. During this tine, he
yel l ed, kicked at the protective glass, tried to get his cuffed

hands in front of himand nmade sexual |y profane and threatening
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remarks to Kendrick. Wen they arrived at the jail, it took
several people to get Warfield out of the cruiser and into the
observation area. Kendrick noted that his speech was slurred, he
had very red eyes, a strong odor of alcohol, and difficulty
sitting upright. Warfield again admtted that he had been
drinking prior to driving his father’s car and continued his
threats and sexual conmments toward Kendrick in the presence of
enpl oyees at the jail. At the end of the observation period, he
refused to sign the inplied consent formor submt to the
intoxilizer test.

Warfield was indicted and charged with first-degree
want on endanger nent based on his driving under the influence and
endangering the |ife of Deputy Hunphrey by driving on the wong
side of the road. |In addition, he was charged wth being a
second- degree persistent felony offender, and the m sdeneanor
of fenses of DU, no operator’s license and terroristic
threateni ng towards the two deputies, Hunphrey and Kendrick. A
jury found himguilty of all offenses and he received a sentence
of ten years’ inprisonnment. This appeal foll owed.

On appeal, Warfield raises several issues including
jury selection, evidentiary issues, the trial court’s failure to
declare a mstrial, the denial of Warfield s request for a
directed verdict, and sentencing information which was given to

the jury during the guilt phase of the trial. It is the latter
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i ssue which requires reversal in this case; however, we wl|
briefly address the remaining issues to the extent that they may
be relevant to a retrial of this matter. Warfield clains that
the trial court inproperly allowed jurors with personal ties to
w tnesses for the Commonweal th to be seated; however, the issue
IS now nobot as we are reversing his conviction for an unrel ated
reason. In addition, he contends that the trial court erred in
denying his notion for a mistrial due to the adni ssion of
hearsay testinony regarding prior bad acts which was the subject
of a pretrial order excluding the testinony. Again, since this
case is reversed on other grounds, the issue is now noot.

The follow ng issues, while not relating our decision
reversing Warfield s conviction, may al so be present on retria
of the case: the trial court’s decisions denying Warfield' s
notion for a directed verdict, excluding evidence of a romantic
rel ati onship between the two deputies involved in his arrest,
and admtting a photograph taken of Warfield after he was
arrested. The trial court correctly denied Warfield s notion
for a directed verdict because the evidence that his conduct in
driving under the influence of alcohol and forcing Hunphrey’s
cruiser off the road created a substantial risk of death or
serious physical injury was sufficient to allowthe jury to
determne his guilt on the charge of first-degree wanton

endangernment. Further, the trial court correctly determn ned



that a romantic relationship between Hunphrey and Kendri ck,
whi ch began between the tine of Warfield s arrest and his jury
trial, was not sufficiently probative of their bias against him
in charging himwith nultiple counts of crimnal conduct to
allow Warfield to use it to inpeach their testinony agai nst him
on cross-examnation. Finally, on retrial the trial court
shoul d not admt the nug shot of Warfield taken after his
arrest. The Commonweal th argued at trial that the photograph
was evi dence which tended to prove that he was intoxicated. It
is difficult to perceive how a black and white photograph can be
evi dence of intoxication. Mreover, there was anpl e evi dence
supporting the conclusion that Warfield was i ntoxicated,
i ncluding the enpty al cohol bottle in his car, Warfield's
adm ssion that he had drunk al cohol prior to driving, his
inability to conplete the field sobriety tests, the odor of
al cohol on his person, and his reddened eyes. G ven the wealth
of adm ssible evidence available to the Coomonweal th, we are
unabl e to agree that the photograph of Warfield is nore
probative than prejudicial and, therefore, it should be
excl uded.

The i ssue upon which our decision to reverse this case
rests involves the adm ssion of sentencing evidence during the
guilt phase of Warfield s trial. At the close of the guilt

phase, the trial court instructed the jury on the el enents of
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both the felony and mi sdeneanor charges. In addition, the tria
court’s instructions included the penalties for each m sdeneanor
charge and instructed the jury that they were to sentence him
for those charges accordingly if he were found guilty of any

m sdeneanors. The Kentucky Suprene Court has previously set
forth the procedure for instructing a jury in cases where a
defendant is tried on both felony and m sdeneanor charges as

foll ows:

We hold nowthat in the trial of a "felony
case," i.e., any trial in which a jury could
return a verdict of guilty of a felony

of fense, the jury shall not be instructed on
the penalty ranges of any offense, whether
the primary or a | esser included offense.

I f, upon the conclusion of such a trial, the
jury returns a verdict of guilty of a |esser
i ncl uded m sdeneanor offense, no additiona
evi dence shall be admtted, the jury shal

i mredi ately be instructed on the penalty
range for that offense, and the attorneys
shall be allowed additional argunent only on
t he i ssue of punishnent, follow ng which the
jury shall retire to deliberate its verdict
on that issue. If, upon the conclusion of
the trial of a nmulticount indictnment, the
jury returns verdicts finding the defendant
guilty of both felony and m sdeneanor

of fenses, and if either of the parties
intends to offer evidence pursuant to

[ Kent ucky Revi sed Statute] 532.055(2), the
procedure described in the preceding
sentence shall first be followed Wwth
respect to the m sdeneanor convictions,
after which the procedure described in KRS
532.055(2) and (3) shall be followed with
respect to the felony convictions.



Phil pott at 213. (Citations omtted.) The Philpott case was
deci ded subsequent to Warfield s trial; consequently, the tria
court, through no fault of its own, inproperly instructed the
jury on the penalties for the m sdeneanor offenses before
Warfield had been found guilty of either felony or m sdeneanor
of fenses. Therefore, pursuant to the Suprene Court’s
certification of the lawin Philpott, we are required to reverse
Warfield s case and remand it to the trial court with
instructions to follow the jury instruction procedure outlined
i n above.

For the foregoing reason, the judgnment of the Scott
Circuit Court is reversed and this case is remanded for further
proceedi ngs consistent with this opinion.

COMBS, CHI EF JUDGE, CONCURS

VANVETER, JUDGE, DI SSENTS AND FI LES SEPARATE OPI NI ON

VANMETER, JUDGE, DI SSENTI NG  Respectfully, | dissent.
Under the standard for pal pable error established in

Conmmonweal th v. Pace, Ky., 82 S.W3d 894 (2002), and upon

consi deration of the whole case, | do not believe there is a
substantial possibility that the result woul d have been any
different if the jury had been instructed correctly. |In fact,
t he evidence of appellant’s guilt is nmuch nore conpelling in

this case than it was in Pace.
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